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1. Background

As the repregentative of the Américan;oonsumer in
Washington, Mr. Ralph Nader has recognized the benefits
which might accrue to the consumer from a Federal Tfade
Commission which lived up to its‘fuil'potential l
A - | N | ;m . In order to determine
what this potentlal is and how the FIC is fulfllllng ift,

" Mr, Nader brought together a group of law students 1o commence
8 unlque study. _ J 

Prov1d1ng their services without pay, seven, students
worked on the proaect at varying tasks durlng last summer,
?helr personal motivations covered a wide sPectrum, but to
~a certain degree they were all'qonvincéd of the need for
peacéful change, based on a rigorous and thoughtful examination
of our existing institutions in the liéﬁt of present.realities.
This they sa& as an 2lternative tdfthe violent means of .
change advocated by certain 6fAtheir contemporaries.

They came to Washington at the start of June, 1968, having
read the small number of previous reports and featured articles
on‘the'Commission. They condpcted interviews of selected
high;lével persoﬁnel,_simulféneously nofing and fequesting
a2ll possible written reports, memoranda, data sheets, computer
progreams, and other materials at th; FTC useful to such a
study. While the limited materials made available by the
Commission wer¢~bein§,aésimilatede other personnel in the
Commission were singled out for in-depth interviews, éutside
péoplg‘who had an intimate knowledge of the Commission, éifher
~ from having been there previously or from daily contact in line
with théir~wofk’were also interviewéd. The studéhts“madé a'A“'E.
4total of forty internal and twenty—flve external interviews,
In addition, an undetermined number of 1nfor1al conversations
were held with persons both inside and outside the Commission.

By’the end of the summer the vast amount of information



collected had been roughly assimilated and categorized.
At this point the students recognized that their report
in its fipal form would have to be unllke éﬁ&breport done
previously on a government agency. Thf paradigm of all
previous feﬁbrfs had been the law reviéw article which
usually ended a longwinded and tifesome discussion of tﬂe
.law and organizatidn of an agency with a recommendation |
for reshuffling the organization chart. vaer'the summergﬁ
:the students had come %o know the FTIC foo intimately to |

- ignore the obvious fact that the Commission's troublés_

stem in great part from SpeCIflO weaknesses in personnel. The report

e
---..;.--—-.,..-..,. bt o AN ek A v o s S

- Yherefor searches thoroughly into personalltles and
aftitudes of high staff members, since substantive reforms

in Commission performance will be impossible td achieve

without imaginative top and middle~l¢ve1 leadership.

This report is exclusively the'ﬁroduct of the étudents*
efforts ana its conciusions are/entirely their ovm. As
such,it is a possibie prototype for similar studiés of other
governmental agencies. It‘isfﬁy noAmeans & final document,
buf rather should be conéidered\an interim report in a ‘
continuing study. | |

&
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- * " See AppendixFis for legal and historical argumehtsfin‘favor

2. The FTC and the Consumer: VScope of Keport

An early section of this report analyzes developments
in American society which seem to threaten the already pre-
carious position of the consumer.

The Federal Trade Commission is the major federal govern-—

ment agency for consumer protection.* It is the only agency

 with a potential for effecti#ely policing business frauds

in many parts of the Unlted States where state and local

laws are inadequate, and 1t alone has the potentlal resources
to control the practices of nationwide business emplres.

The FIC does not and cannot however, fulfill its potentlal

. at the present time, as the remalnder of this report will®

demonstrate. The toll in consumer abuses which continue to

flourish due to the inactivity of the Commission is impossible

‘to calculate. The agency must be reformed 1mmed1ate1y.

e g s A e A

Because of the pressing need for reform of tue FTC in . "

the consumer—protec»10n sphere, this report is devoted entirely

e —

to that subaect It does not deal with_the equallx,large and
M

m—————r w

.lmportant toplc of the FTC's antitrust dutles.

3. A Brief Overview of the FIC and its Consumer-Protection

Legisletion; and its Procedures

The Federal Trade Commission is an independent regulatory
agency created in 1914. Its regulatory duties are divided
between direct consumer protectioh and antitrust. -

The agency'e consumeprrotection duties are defined by the
, ‘

R Federel Trade Commission Act (FTC Act) and several epecialized

statutes. The former generally empowers the Commission to
-~

v

£ 3

of the propositions that the FIC has important consumer
protection responsibilities and that Con ress intended 1t_
to be a vigorous enforcement agency.
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enforcement under threat of contempt and for criminal

sanctions for failure to respond or false responses.

RN
- . » .

The only coercive legal enforcement tool generally _ | {' ,- Eﬂij
available* to the FTC is the “cease and desist order," | (o
which impésés no refroactive éanctions, but merel& prbhibits
future repetition df the sort of conduct against which it

'is.aimed, Once a céqse.and decist order becomes final
(after 60 days or appéal to ﬁ.S. Courts of Appeéls and
Supreme Court), it remains in effeét permanently, and any
violation may'be punished by an action in the Courts of
Appeals on beﬁalflof the United‘States for recovéry of
$civil penalties" of up to $5,00Q per day of violation.
FIC Act, Sec. 5(1). ' |

* Formal adjudicative proceedings leading to the issuance

of cease and-desist ordersare prescribed by Section 5 of -

the FTC Act and the Comﬁission's,PRuies of Practice for

Adjudicative Proceedings." They are begun by the Commissicn's ,
|

- filing a "complaint"; Sec%ioﬁ 5(b) directs the Commission to
file a complaint ‘ : - RN

‘Whenever the Commission shall have reason

to believe that any . . .person, partnership
or corporation (subject to the FIC Act) has
been or is using any . . . unfair or deceptive
act or practice in commerce, and if it shall
appear to the Commission that a proceeding by
it in respect thereof would be to the interest
of the public. . . |

The “public interesi" requirement was written into the
statute to enable fue COmmission.to rlan its enforcement prograu
free of the requirement that all‘citizen and merchant complaintis
be acted upon. | ’
:,T*FTC Rules also provide_précedures for securingw“cpqsenf" S

.(ﬁon~contested) cease and desistcrders withbut going through

" the adjudicatory process (hearing, ihitial decisidh, appeal,

‘% 'In food and drug cases and under the textile and fur statutej

the Commission has the additional powers, in theory, to seek
preliminary injunctions and even criminal penalties. ’




Commission decision) involved in regular cease and desist
order cases. | |

The Federal Trade Commission presently uses séveral.'
additional enforcement techhiqueé.whiﬁh do not lead to
~issuance of cease and desist orders (and thus cannot dréw'
onlthe.coerpive poWers underlying enforcement of cease and
desist orders). Two of thém are methods for dealing onlan
"induétryQQide" rather then ihéividual basis with practices
found upon invéstigation to be widespread;'thesé éfe~
ﬁroceédings leadihg-to issuande of "Industry Guideé" and
"Irade Regulation Rules." Two others are designed to deéi
with individual mefchanté:-'(1) a means by which buéinessmen.
can solicit and receive "Adviééry Opinions" on proposed courses

of business action. (2)f procedure for acéeptance by FTC of

and desist orders. ‘ .

The FTC presently empioys some 1230 persons, including
473 attorneys and 464'secretaria1'and clerical employees.
These employees are divided betWeén the agency's principal
office, located on Pemnsylvania Avenue in Washington, D. C.,
and eleven field offices in Atlanta, Boston, Chicago,
Cleveland5 FallsJChurch, Va., (serving Washington, D. C.)
Kanses City, ios Angeles, New'0rleans, New York, San Francisco
and Seattle. . B o L

The FIC staff at the principal office is divided into
'administrative.offices and operatiﬁg bureavy; the lattér are
structured primarily along "prograﬁ" rather than h}unctionalf.
~ lines, that is, according to statutes or.prbgrams#adm}nistered .
ﬂfréther fhanfthg‘kinds of tasks perfofméduby employéééw(e; <y B
.investigation, litigation, efc.).-The major operating Bureaus

are those of Deceptive Practices, Economics, Field Operations, .




Industry Guidance, Restraint of Trade and Textiles and Furs.

VAR 7>
" This report deals w1th Deceptlve Practlces, Industry Guidance, L iﬂﬁi

. and Textiles and Furs, for the most part.

~ and Executive Director (including Offlceiof Administration).

'“some of 1ts statutory authorlty to the Chiefs of varlous

The major administrative offices are those of the

officar |
Secretary, Program Rev1ew/r, General Counsel, E%earlng Examiners

This study focuses on the General.Counsei{jffice.
The Commis ion itself is composed of five members

appointed for staggered sevenwyear terms, It has delegated

operating bureaus, however, the overall d00151on~mak1ng process
of the Cémmissioh remains highly céntralize&, for no powers
have been éelegated to personnel beyond Assistant Bureau
Dlreotors, all of whom are located in the central office.

—'—-—\Q JEp————

The Chairman has extensive powers and responsibility in
the management of the FTC, fof he is iss- top Administrative
Officer. He is thus reépongible for hiring and promoting : -

persons on the staff,

R
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Throughout the history of our country, the American
people have presumptively relied on the forces of the

marketplace to determine their economic destiny. American

‘business has traditionally modified its practices in order

to take advantage of new technology and new opportunity.,

- But another force in American society -- a force of conscience -- [:

has opposed the unmoderated exercise of economic power and has

sought to keep the new mechanisms and forms of economic power

from bypassing the theoretieal market}checks to deceive,

~injure or exploit., This force has acted 'in several ways,

1nclud1ng self-regulation by ethical bu51nessmen the formatlon
of consumer groups exerting power in the marketplace, consumer
education movemeqﬁs, and public pressure on government for
legal regulation. | N _ | V

”“hﬁrad;€;onally, the most serious threats to the American
publlc, ‘the most daneerous economic crises, have occurred when
changing business practices bypass market pressure and subvert
the legitimate operating principles of free enterprise, -
sometimes becoming in themselves reified symbols of worship.
In such a case the resultant system éan resemble in pracﬁice

the monolithic structure of a communist economic system -- the

, economy;allied with the state in an impregnable combination.,

Only by keeping government separate and streng in relation to

W
%

econonmic forces, and vice versa, can a balance of power be

sustained that will promote a democratic government and-a

desirable economic system.,

»

.~As for the worship of the forms of free”enterprise, it
is. always important to prevent an assoclatlon of spe01flc s

business practlces Wluh the genuine operatlng prlnc1ples of



o

before recognizing the futility Qf_worshipping‘the fornms

the heavy price of injury, poverty or loss before substantial

in such a way as to meet change without sacrificing valued

| include some control of.types of sales approaches which . %

11

frec enéefprise sucﬁ that their mere utterance, like - ‘vA r ¢
ﬁagical incantations, dispels legitimate worries and
assuages Jjustifiable fears, Such results pose a constant
threat to rational analysis and viable adjustments,’

Many times in the past America has paid a heavy price |
and not the substance of the free market. The growth of
trusts in the last century, the‘impure‘drug and adulterated
food abusgs ¢arly this céntury,Athe.Great Depression, these
are all examples of dangefs which required the.intérvention

of forces out31de the market for correctzon. But many paid

corrective action was taken. There is no reason why America = =
should have--to pay that kind of prlce now, and indeed one of s
the putative characterlstlcs of ratlonal man is an ablllty to

predlct the effects of present trends on exmsting institutions

elements of those 1nst1tut10ns. . ‘ - o
| Past experience suggests that healthy business competition

' . R - i
helps preserve a successful free enterprise economic system, :
N N - ‘ . « . H

In this age of growing economic concentration, however, it is
no longér wise nor efficient for_ééyernment to rely solely on
fosﬁering competition to do the job., Government must now begin
to direct its energiesftowards direct protection of legi%imate

consumer interests as well. Minimally, this means guaranteeing

thau consuiiers obtaln adequdte and accurate 1nforma»10n about

products available in the market; it should probably also

constitute overpowering appeals to strongly irrational elements
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of human psychoiogy. And in addition, government must'make
certain that all consumer products are safe for consumption'
when reasonably used.

The chief destructlve trends in the economy which must
be taken into account in planning for consumer protection are

the following: = | | f“'

;“'\‘“
f

l/ The rise of the corporate economy and its accompanying
:phenomenaisuch aé intra-corporate tyranny ovef'executives, price
leadership, oligopoly or shared Manpoiies,‘conglomerate
emplres, tacit agreements precluding challenge to mutual
vested 1nterests, corporate domlnatlon of regulatory agenc1es,
product'f1x1ng, manipulation of credlt, and other subtle forns
~of coercioh_yhich block new competitors_and new ideas. _.,
yWhere industries have very low cﬁossielasticity'of demand,uw\’
andiﬁﬁére'&ﬁﬁpétitors within ea;h/;ndﬁstfy'manufacture products
of a similar nature,,the.consumé£ will not learn the negative k
aspects of such products. NQ manufacturer will advertise against
his own product type'and no one will advertise against‘a product
that is not competing with his own, This oligobolistic model 1is
a rapidly_growing charapterispic of the new économy.ﬁT The result
has been a glut of information regarding what are in reality

contrlved distinctions between 1dent1ca1 products, but a

dearth on the arawbacks of any partlculax product type. CigaretteA

ads have long been the paradlgm example, But one rarely ever
hears about the disadvantages of mouthwashes {which many dentists '.
say irritate the mucous membranés>of the mouth), detergents {most
of which now add particles to your élothes“rather“than remove

them, many of which can irritate the skin); cars of all types,

drugs of almost every variety, deodorants (which now clog pores

* Concentratlon is increasing the most rapldly in the consumer
goods industry. ,




to promote the magic of "dryness"), "brightening" toothpastes

(which contain abrasives, see appendix'lO), diet soft drinks 5
(some of which can harm internal organs), and so on. | S
2/ The communicétions revolution, including iﬁcreasing use
of nationwide television and the rising cost of,acéess to this
~public forum. This development has made it possible for R
businessmen to perpetraté fairly blatant frauds or decebtions,%
bilking large numbers of people of a small amouhtvin a short S
time without feeling any significght market check., A rqcent
example of this is the chinchilla éds on TV last year (see
appendix 14). Another example is the extremely efficient TV 
_ chopﬁing and grinding-demonstrations'by a number of products
which are purchased by maii and almost invariably perform in
a manner véstly inferior to»whatmis represented., "It is indispute- ’
able that 1t 15 now easier than ever before to reach 1arge numburs
of people with more subtle forms of 1n¢luence.
3/ The information exp1051on, including increasing use

of mass data-handling techniques to attack the privacy and
autonomy of the consumer. This trend has made p0551ble
soclal-psychological analy31s of the various poventlal markets,
Market researchers have lelded and subd1v1ded the narket along
various 11nas ‘to make possxble spec1a1 apppals to dlffereﬂ\.
social groups. Most of these appeals are based on dlstanctlons-
which have nothing §; very little to do with the products
" themselves, bﬁt are associated with them to produce "empathy."
~ Virginia Slims'are marketed to appeal to feminists, Camel |
éigarettes to appeal to he-man, Lark to the suburban set, and S0 on,

. 4/ The grow1ng sophlstmcatlon of the 501ence of applied
psychology, 1nv01v1na 1nxluence by suﬁgestmon, subtle decebt¢on

through 1mage manipulation; and the creation of demand through



http:empathy.lI

‘buy @ Plymouth at Fairfax motors."

.attention starved, paranoid neurotic with an attention span of

10 seconds. 'Even if today's consumer is capable ofkunderstandin%

associations with sex, fear and power fantasksg These
advances facilitate subtly effective appeals and unapparent
deceptions., Some of these seem ridiculous when directly
explained, but nothiﬁg testifies more to their efféctiveness
than theif consistent success, Not only do businessmen attempt
to utilize the most accomplished psycholdgisbs in the'academié
world to appeal via symbolic ties to the public's fears and’
frustraﬁion;\inlalmqst psychotic association attempts, but they

experiment increasingly in more direct forms of forced

b MAM

B Iw e

persuasion, as in the micro-second flashes of Aqua Velva lotion .L..J0

~or in the hypnotic waving of keys in front of the screen in

| WashingtonkD.C. during the Fairfax Plymouth ads with the

accompanying deep voice intoning over and over, "you will

“Therehave traditionally been three major arguments against
government entfyAinto the field of advertising.' First, is the
argument by business intereé@ssthat the "perfect" or all wise
consuner can _not be deceived. Second, there are appeals to free
speech and subsidiary interests (the desire for imaginative ads,
etc.). Third, there is a general.feeling by sémeAthat the
problems are unimportant, unreal, or will go away. |

The answer to the first argument is contained in the

. ' 3 » 13 ’
‘analysis above of the consumerts plight given contemporary

" trends, It is worth adding, however,: that aithough corporate..

giants justify the sysﬁem and their activities by constant

brpt

reference to the omniscient consumer, their ads reveal their

true estimation of him, Briefly; he is an insecure, sex and

v
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.

the complexities of, say, comparative reliability

characteristics of standard automotive engines -- which

industry mogul:prétend he is -~ these moguls will not give

him that information, Instead they prefer to sell sex and

power in relation to various phallic symbols, undulating women

and potent wild animals, o

| The second argument is admitﬁedly a valid consideration.

There is a competing 1nterest in favor of the free exercise
_-“ef communlcatlons capacmty and indeed 1n favor of diverse and

clever ads., But this does not mean’thatvthe trends now

evolving within our economy do not present questions of the

greatest importance, Sadistic appeals by Silva Thins or " \

-

~

paranoid appeals by Listerine are ﬁot symptoms of a past era,

r\\ (N,

they are precursors of a new one. Further, certain issues
presented by the trends above are capable of ea31er determinatvion,
When the question is not. 1rre1evance but deception, that is, the
deliberate creation by advertlsement of an impression which in
actual fact does not represent the performance of the product,
“there is no substantial claim of eoﬁpeﬁing value. Larceny by
‘deception has beeh‘a crime for many years at common law. There
is little free speech interest in_the right to séy Yyourr money
or youy life," nor is there much ‘in the right to eay ®if you
give me x dollars I'll give you y obiect;" fu1ly intending and
subseeuently delivering, inferior z object. *
The third approach to the problem of deceptive practices
_'is to minimize its importance or duration. But given the evolution
of-modern society this problem must not be underes‘cimated° It

»

is easy to dismiss the matter because many deceptlons are hard
" to detect, If a false claim is apparent it is ignored and falle.
If it is successful it is often not recognlzed at all, Even

when the product is deficient it is;often not easy to.tracec to
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to a speciflic deéeption. This is particularly true when

the deceptive claim is relative to the products of other
cémpetitors with direct éomparisons unlikely. How many,

for instance, will buy two sets of tires to see if‘oné stops
faster és'qlaimed. Finally; it is easy to make small lies of

omission or implication which generate great market advantage

- and attract little attention., It is foolhardy to minimize

the effect of these processes, for they‘cah eventually
threaten generél promotional credibility ;6 the detriment of
everyone (but particularly the honest businessman and the
-consumer ). .f N | 4 |

The increase in deceptivg practices in advertising is
manifest throughout the trade. _It is clearly a rising
phénomenon with more current gbuseé than any single person

or group could document fully.

|

- 4

The longstanding pracfice of relabeling‘substantially old

products as "new" with ever& successive ad campaign has made
the term meaningless; Detergents are partiéularly guilty of
this transgression, but so éalled new" cars, appliances and
other product types are all guilty. ‘ | |
During the first guarter of 1968 ten speéific products

(not corporations) spent over thirty million dollars on TV

-

. /
advertising alone (see appendix 3). Deceptions are widespread

among those products most advertised oh TV, For example, Salem,

Winston and Kool were among the top advertisers over this period,

- spending almost ten million between them on TV over three months

trying to convince millions of people that death-and-disease-—

dealing smoke is actually analigous to fresh air, spring, and

~d

*

N .
Twen
Vo

("

cool mountain brooks. The current Newport ad repeaﬁa the word.

f“refreshing“ five times. Another three of the top ten for the

T
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t
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first quarter of 1968 were analgesic companies, with Anacin
v leading the pack with eipenditurés of over four and one half

million. All three ads are blatantly and persistently deceptive:

Anacin claiming that two of its magical pills "contain as much _;

[Ny

of this (unnamed) pain reliever as four of the other (unnamed)

extra strength tablets," pointing out, of course, that one

shouldn't take four of the other; Bayer advises that "Doctors

and public health officials" recommend aspirin when flu strikes
as one of three recuperative steps, and that since Bayer is

s puré aspirin...; Bufferin claims to go to work "in half the

time" (see appendix 9).

Other ads currently flooding the TV networks which are LT
- i/
deserving at least of inquiry are the Dyno dollars, Esso 'ézi“h
Q‘—‘ . - ———————"

\_/

gas station and other game gimmicks implying advantageous

odds of winning substantial prizes, the Firestone Tire claim
w

that its wide oval tlres are "guaranteed to go througn ice,

e o O

mud and snow or we pay the tow," the Shetland vacuum cleaner

test with the machine's suction supposedly drawing a resistant
g e P G

N i
‘bowling ball up a plastic tube, the mock Ken-L Ration butchers

who can't tell the difference between Ken-L Ration and real

§SE£§,&he Colgate toqthpaste claim that it is “unsurpassed"
implying superiority, the assertions of Crest ads, the use of
government tar statistics by Pall Mall, the ohnsonllemon wax
demonstration with unnoticeably disparate.rags, the new Geritol
ads (in open defiance‘of a rare standing FIC cease and desist
v order, see section on compliance, p.49), the Coidpower claim
to ﬁgermproof,“ the Bravo wax representation that detergents
absolutely can ‘not dull the surface, the Mrs. Fllbert's Dleu

b

; Safe Margarine ad 1mply1ng that if you can pull i of flcsh off'

-

* This group, with no butchers among us in any form, had no
trouble differentiating. -

N
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the trlcep of hubby ho is too fat and will therefor dle
prematurely (unless saved by Mrs. Filbert's of course),»

the Ultra-Brite sex appeal (brightness) claims and the
ﬁacéieans whiteness test {see appendix 10 fof ADA preliminary
wérning); the Goodyear tire "up to double the miléage"‘

polyglaé tire ad, and on and on.

% IL is worth nctlnp thau at 6'1" and 165 1lbs. this author can .
asily pull 1% and more of flesh from his tricep (underside
of upper arm).
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The statues in fronﬁ of the FTC building in Washington
D.C.‘fepresent the purpose of thevagency in the eyes bf the
sculptor. Their symbolic message is accurdte with régafd to
the founding statute of the Commission; but stands in stark
céntrast to the recent history of the agency -- both in
philqsophy and in préctice. The statues depict an un;uly'and
powerful horse ;— American business, a danger and a menace
unharnesséd, being restrained by a strong aﬂd determined young
man -- the FTC. OSuch a juxtépoéition does not in any way
represent the performance or the attitude of the prevalent

ft

powers in the FIC, The FTC is not young or young:thinking; A \L:?
M

it is not strong nor does it seek to be strong, and it has
no desire,td restrain, It wduld rather give the horge its
head, only occasionaliy throwing a small stone at it. Indeed,
the-Commission does not view American indggpfy as a wild horse
~at all, but rather as a doﬁilg beast who now-and then needs
guidance, and every so often a mild "whoa,"

The r03ponsibilities of the FTC demand*that it See business
for what .it is -~ a sometimes unruly animal, The lack of such
a posture is evident through the attitudes of its present Chairman,
In a typical‘address before‘a business audience in Nérth
Carolina, Mr. Dixon opened hisvremarks as follows: -

®I've come here with the higﬁ'hope that I can persuade
you that the Federal Trade Commission‘is not socialistic, . ‘:
bureaucratic, damyankee, tool of the devil that may have been
- plctured to you., Instead, I'd like to convince youAthat you'tlve
v‘got a friénd in the FTC =~ a real friend ~=o."  VNeeded: A
poﬁgined Attack," Before Joint Meeting of the Better Business
Bureau and Adfertising~Club,fWinston—Sélem, Nd&thg@arﬁlina;uiﬁgg‘
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 Jan. 8, 1968, p. 1.. |

‘ It ié worth noting that even if the FTC vision were a
correct one, and even if it were appropriate for the agency,
it would still have 6né difficulty. For if a businessman were
to encounter a competitor}s practice of any kind that he would
. rather not engage in, he muét ei?her lower himself and}engage
in it or commit economic suicide, If he complains to the FIC
he is going to have to survive in virtuoﬁs poverty for years
while the case is being litigated and his‘éompetitors rake in
their fortunes. Such a businessman would‘not only have to be
pure to fit into the FTC mold -~ but he would have to be either
'dumb'or suicidal. Most American businessmen are neither., They
are no more pure, concerned, dumb or suicidal than the FIC is
a young, strong force restraining £he econdmy for the public

welfare.- The statue lies,

-This attitude of the Commission, Spaﬁned'through connections,
backscratching arrangements and cronyism, pervades every aspect
of FTC activity. When viewed after a cursory examination of
FTC public relatlons, the fallures of the FTC reveal one
: outgtandlng feature of its operatxon -~ its continval and con-
sistent violation of its own statute with regard to deceptive i‘mj
practices, The FIC itself is one of the most serious and blatant
perpetré%ors of deceptive advertising in America. It has avoided
congressional or other investigation or review for é decade by

consistently rGSponding to the vector theory of power -~ feeding

~and servinw'thoso whos would..or do threaten it, Substant ally

this means feeding and serv1ng bl@ bu51ness and congre031onal

/

1nterests atuached thereco.

- . * TR
& e .

For the FTIC to work with _any effectiveness it is g01ng to kel

have, to: 1/ detect v1olatlons, 2/.establlsh prlorltles for the




most efficient expenditure of enlorcement energy, 3/ enforce
the given laws with energy and speed, L/ acquire effective
statutory authority where present authority is insufficient,

5/ remain.independent f{rom illegitimate interests which could

bt n e ey b nn oA s

"‘ distort, blunt or block enforcement., ; — -
1. Failure %o Detect Violations _ T

The assumption discussed above concerning competitor notice

1 , of deceptive practices is one of the two more or less exclusive

%‘ _means relied upon by the FTC for the detection of violations. ,

The second is not much more useful, given present economic struc- °

ture; than the first., Thé second assumption relied upon by

the FTC is "méilbag notice"* -~ reliance for detection primarily
on complaints (called by the FTC "applicatidﬁs for complaint")

from the aggrievéd consumer, These complaints from the public

do not provide notice of many problems. Because of product

fixing and product complexity, the consumer often doesn't even .

——— oo

i e it

. know he is being deceived., The FIC is not going to receive

complaints from a person whb is not serioﬁsly injured,** or .
who can not trace the difficulty to a particular product, or
who does not know of other alternatives, or who does not kﬁow )
what is happening'to him éither before or after making a purchase,
or who perceives the historic futility of appealing to the FIC.
Another fallacy in the mailbag approach can be found in. .
America's ghetto problems. There, asifinally shown by the
Commission'!s own study of consumer dec?ption‘in Washington D.C.

(at the insistence of Senator Magnuson), the system contradicts

the Commission's assumptions about deceptive practices. The

¥  Se¢e the 1957 Senate Hearings of the Indepéndent Offices
Subcomnittee, p. 464 for a discussion of this practice.

B

S n

*% A consumer will not be motivated to complain about petty .77
frauds (even-if on a massive scale) since the FTC has no
refund power, and no private civil suit can be based on
an FIC order. ’ :
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,

victims here do not carc about the flood of inferior goods,

they are numb through the lack of any higher ekpgctation.

ey

If they were to complain they would not know how, They don't
have lawyers and they don't know a thing about the FTC.,

The mailbag source of complaints is certainly useful,

relevant, and can often be indicative of certain types of

/i

outright fraud (ag in the chinchilla cases). But this source

.

5

“is not sufficient. The FTC must establish vast new means of

" detection. It must initiate aggressive and intensive

. .

investigations, particularly into ghetto areas. It must :

e ke

monitor TV and radio carefully in a general surveillance
effort, ‘It must, perhaps, establish FTIC investigative teams

in every trouble spot, particularly in ghetto areas, It

must, perhaps, require pre-submission of certain categories of 1
. ) - 7 L
advertising,* . P | N

"At présent, the FIC monitors haphazardly** and occasionally,

M H
- n—3

(Ve
4

.«..-.E.n B

and several sources have confided that the one IV monitoring
operation extant (which consisted of several matrons watching
the set) was discontinued because they "paid too much attention
to the programs’(mostly soap operas) and would leave for snacks,
etc, during commercials. It is obvious that there must be alert
~and extensive monitoring 6peration§ with prgnscreening by expart
enginee;s, doctors, and other profe881onals.

It is aluo obvzouu that one gnotto 1nvest1gatlon, which was

A According to-Advertising Alert No, 2 Feb. 12 1902 the FTIC
. monitored 50,000 scc1pts From TV and radio Drewsubmlsuxons.

‘ Invcstzgatlon has revealed this claim to be doubtful at

‘best, but even if true, such monitoring would do little toward
_~ the depect¢on of visual deceptionsg, nor do experts pre.screen

-8

copy. o : R

- Lo

%% Monitoring brings in only 10% of the 1nveét1gatory‘targuts of
the FTC aC(ordlng to the 1967 Senate Hearings before the
Independent Offices Subcommittee, ps LbL.
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Washington D.C. Vicinity#

Year i  Number of Orders
Last half ' : o
1964 o 2
1965 . 2 |
1966 e 6
1967 . o 9
-First half - T
1968 . ' 11
-TOTAL . ‘ 30
Sample Size = 2,8 Total % from D. C.
s ‘ ' v101n1ty 12. l/o
I "Wicinity" is deflned as W1th1n approx1mate1y aathlrty mlle?“
‘ radLus° :

** Cases are classified accordlng to bus1ness location of
v1olator.

(}}
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policy.

.resources ave 1mposed*upon it by Congréss, it should deal

26

to‘personal problems of Congressmen living in the Dietrict or
in surrounding suburbs (sece discussion of persoﬁnel). It'is
worth notlng in this regard that there are several cities 1n
Tennessee which approach Washington in terms of inordinate
concentratlon of attention, N . _
Ideally, priorities muut be carefully set to help those

who need help most. Deceptions and other practices which

' endangef health and physiealAsafety must come'firsﬁ,‘ The number

of persons affected must aise_be e fector.‘ Practices affecting
the poor must be given priority because the poor can afford to
lose less, Unconscionable practices engaged in by large

corporations must be given great weight, for they have greeter

;potential for harm if unchecked., Most important, the

Comm1551on should not proceed in pufely random fasnlon on

the basis of complaints recelved, or on the basis of extraneous’
- - . - ’/" . .

motivations--political, geographical, or personal--which distort

- the criteria of maximum efficiency appropriate to an enforcement

While conducting one of the first studies of the FTC in
192k, Gerard Henderson found a general lack of any éystem of
priorities for case seTectien' “the Commission is handling too
many. cgses, and it should exercice a greater dlscretlon in

seleCulng those cases which involve queutions of publlc 1mportaece."

Henderson, he Federal Trade Commission, p. 337 (1924). " There

has never been any argument that the FTC should handle these

. lesser cases if it could obtain the resources to do so in

addition to more momentous problems. But since limited

N
ot o

-

with more 1mportant issues. The FTC has not tried  ‘vigorously o
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expand its fesources (see scction on seeking authofity) but,
moreover, it has not established an explicit real system of
- priorities., In addiﬁignwto ité Tear of big corporaﬁions,
its decliné in activity and its ineffective enforcement, it
is alloéating what dwindling energies it has‘lefﬁ to the
prosecution of the most triYial.cases. Its system of
priorities, if there is one, is according to the origin of the
application for complaint, not according to the importance of
the problem.A If the source is a favbredvgongregsmaﬁ‘(see
discussion of personne}):spmg action is’aséured. Otheriwise,
one relies on chance or a personal contact with the agency.

- Twenty-five years after the Hénderson report, the Task
Force Qf'the Hoover Commission madélits study. The situation
was unchanged: "As the years have progressed,‘thg'gqmmission has
become immersed in a multitude of petty problems.... The Commission
~has largely become a passive judiciﬁl agency, waiting for cases
- Yo come up on the docket...; In the selection of cases for its
formal dockets, the Commission has long been guilty of prosecuting

trivial and technical offenses and of failing to confine these

-

dockets to cases of public importance."  Hoover Commission Report,
pp. 125, 128 (1949). o

More recently, Professor Carl_ﬁuerbach conducted an intensive
studyvdf'the FTC on behalf of the Administrative Conference of
the United States. He too 6bserved thét "the important question

is whether the Commission has a system of priorities by which it

is guided in discharging all the tasks entrusted to it by §§SA

CongrqﬁS, To date the answer is no." Auerbach, x“Thé Federal

{4

Tyrade Commmsszon,“ LS Ninnesota Law Review (1965).

,.u

" And accordlng to the statistics and all avalldble ev1d9nce

the answer is still no, Just this year the Commission reconsidered

]
i
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for the third time a case which had occupied over four years
of Commission and staff time on the issue of whether or not
a watchband chain representing less than 1% of the value of
the finished watchband should be explicitly labelled as
originating in a f§reign-country or not, They eveﬁtually
decided that it should. - ' ix»qz
What is partlcularly frustratmng about these recurring
;crltlclsms is the fact of their persistence for some forty~
. four years. VStlll, nothing has been done. In fact, @esplte _
numerous specific suggestions, nothing has even been attemptéd which
might improve the situation, | |
The fact of the present preoccupation with the trivial
is reflected in statistics and examples ad infinitum. A
recent and rather typical reflection ofFFTC priority féilure ’ -
is found in the 1968 Senate Hearings on appropriatiohs. For
some five years the Commission has been mentioning imminent
studies of the food market situation, Meanwhile the problem ,/’/f
has become more and more critical. Several reports were
compiled, none of which seemed to have had any effect. Senator
McGee suggested the necessity for a continuous examination or
study of the food industry from which concrete and effective
-action might be taken to correct dangerous trends and rampant
-’ ' .
practices, The importance the FTC attaches to such an effort
relative to its other activities is revealing: A -

I agree with you, the Federal Trade Commission
was created by Congress to carry on this type of-study,
but this is something that if we are to carry on, the
necessary money should be supplied. For you to say, well,
why do you not do it out of what you have «- you are

- “going to give us a terrible management problem, At the
. present time we are recelving some 9,000 complaints per
- year and we have not as yet dared to- say to anyone, twe - - .
are not going to look at your mattor because it "is not SR
- as important as some of the rest.!? Ne are having difficulty

in handling our increasing workload wlth our available
staff.

TR
~

T hope you will restore the $225,000 and that you
“do not oveflook our new program to do somethlng about '
‘ near]y $4,00 million worth of wool imports into this land.
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Chairman Dixon before Senate Suhcommittee on Tndependcnt
Offices, pp. 430 (1968).

The fact that Mr, Dixon's statement carries numerous and
quite Lyplcal mlsrepresentatlons,(such as the 1mollcatlon Lhat
the Congress has failed to sup n]y the money when it really has
never been actively sought'or requested, the»fact that althougn
the applications for pomﬁiaint are many and increasing, the , ‘ i
wprkioad of the Commission; aé'perfprmance records shoh clegrly,
has been decreasing, arevmatters'that wiil be treated later. ‘ S
What is noteﬁorthy here'is the priority allocation giVen an‘ e
investigation into a multi;biliion dollar ;nduétry of necessities’.

which is reaching a crisis stage versus the FTC's favored on-—

1o Th e s A e

going operation of wool and textile "inspections."*

But thls is not the only example lof wool and textile flxatlon.

»

FTC ‘precctiipation with these spec1flc laws reflects a theme
which ran throughout our study, that is the great importance .
attached to anything which involves the protection of American

B P e vt ow i & I
v

business interests. This is not a situation which deserves

only condemnatién -~ certainly many of the FTC's legitimate

act1V1tLeu, at least theoretically, benefit honest businesemen

‘as well as consumers., But £hese laws are an ideal Yout" for

the Comnmission, They can spend great energy on their enfofcement
’”offending nostly Japanese and other foreign pfoducers,jwhile

‘spending relati ively little on deceotlve practice transgress onsAl

or for that matter restraint of trade activity which offend

American big business interests.

The FTC pretense is that Conéress oPGlelCal Ly requcstud

.

- enforcement in these natters. Of course this is true, just as

Congress‘has called for the enforcement of decepplye practices

e
PN

~and restraint of trade. Because these latter issues are more

complex and required a more general statute, does not imply that

% These inspections are part of the program of enforcement of
specialized textile statutes, With ong exception, they prohib®
such trivial deceptions as the mislabeling of wool oxr furs.
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they are_less important. Indeed, it is up to the FTC, not
Congress, to allocate its own resources in the enforcement

of the full panoply of'its legal obligations according to

some sensible criteria. This does not mean automatic deference -

to one particular law over another solely on the basis of the
timing of the law or on the basis of political or economic

friends who might be alienated,

Further, an examination of FTC priofity'determinations

~ within the textlle and fur category reveals a fmnal myopia.

) Textlle and Fur Breakuown,ﬂ .
1963 1961, 1965 | 1966 1987
208 90.8% 218 708 189 87.7% 201 Ok % 179 94 ?%
21 9;2%A 9l 30% 5L, 22.,3% 12 5.6% 11' 5. 8%

229 . 312 213 213 190

The flammable fabric cases within the Bureau of Textiles and

Furs represent the most important category of violation because

‘the protection of life is involved. The statistics above could

reflect merely a smaller number of violators 1n the flazmable
fabrics area. There are several other factozs, however, which

give the statistics greater significance, First, there 1s the

swmall rdumber of civil penalties invoked against flammable fabric

violators, despite the potential danger involved. Although' the

act was passed in 19)3 _the f¢rsu ClVLl penal ty action was not

brought until 1966 (F1C News Sumnary, Avg. 8, 1966) and there

' ‘have been altovebhcr only three civil penalty actions in the

fleld (soc section on civil pcnaltmas) In addition to thlS,

~&

1nterv1ews;and conversations with staff and Commission members ™ x

% For FTC prescntation of this breahdown, sec 1967 FTC Annual
Report, p. 32. ,

R
~ s

-



reveal a lack of concern or a lack of awareness about the
‘need for a higher priority for flammable fabric enforcement

vis~-a-vis wool, fur or textile,*

A more explicit example of myopia in this sphere (which
also involves collusion and secrecy) is a recent episode

concerning a shipment of flammable Japanese rayon, Chairman

. Dixon cited the &ssurance of voluntary compliance obtained

with regard to this shipment as an example of the advantages

of "persuasion" and industry "guidance" before the 1965 House '

Appropriation Hearihgs;’ And indeed the FTC had barred fu@ure

shipments of the dangerous materials into the country. But the

Chairman failed to mention that most of the shipment had

~already been distributed to clothes manufacturers, and that

the staff_had strongly recommended to the Commission that the

rayon then in the hands of the manufacturers be seized. In

fact, the enforcement order or agreemenb which was the subaect

of the Chairmants boasting represented a gross and mysterious

concession to defense attorney Peyton Ford. WNot only is this

% "Commissioner MacIntyre: I wish you could tell us in a

letter just what you think we ought to tell Congress in a

situation like that about these consumer protection laws such

as the Vool-Products Labelling Act; the Textile Fiber Identif-

1Cab&on Act, the Fur Labelling Act, the Flammable Fabrics Act.

Mr. Schulz "I didn't mentwon that one, I think that

is an important one,
' Commissioner MacIntyre: How'do you distinguish it?

Mr, Schulz: - Because that deals with phyulcal health,
Commissioner TacIntyre' But consvmer information you

don't care about?

Mr, Schulz: No, I care about it, but I think 1t is

more important in some areas than in othors.
L Commissioner MacIntyre:r I thought maybe there was
some reason for distinguishing it."
- FTC Consumer Hearings, Novq 12 1908 Afternoon Se551on,
transcrlpt pages 137»136.< , '

o .
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episode indicative of the callous lack of concern for a
matter affecting the fundamental health and safety of the
American consumer, but it is an example of the lengths the

Chairman will go to protect those interests more dear to his

~ heart, and the brashness with which he will cloak his activities.

Thaf rayon is right now on the backs of American men, women
and chlldren who are unaware that 1L is dangerously flammableg
- Apart from Lhe failure to aLLaLk important problems, the
FTC has falled on every aspect of the reasonable priority
test descrlbed above, It has not chussed on matters which

involve physical health and safety, as shown by the ‘above

| chart and as demonstrated by such failures as the av01dance

-of any 51gn1flcant action in the area of medlcal devices.,

The FTC has not favoredlt@e pbor,opvthe elderly except for

the rgcent'washiﬂgton’D.C. report} It has not given appropriaﬁé

<

attention to the largest companies.,

FTC claims of prlorlty planning for the benefit of "those

most in need" is a typical example of Commission empty rhetoric,

Indeed, the only example the agency can come up with in the

annual report of 1967 is that attorneys assigned to the field

offices sought out opportunities to address meetings of business .

and copsuner groups to give them a clearer undgrsfanding Mof
the FTC'S purpose," 1967 FTC Annual ‘Revort, pe 67+ The idea
is to aleet these people of trickery, which the FIC points out

hurts the low income people the most.. But poverty lawyers in

. Boston, for example, report virtually no such activity in the

ghetto areas. In any case, lower class people are generally

- not organized into consumer groups. Ah analysis of the grouns »

v

addressed by Lhe Comm1881onfs Chalrman (see sec»mon on bUSlﬂeuS

collusion) 1nd¢cateathe more likely aualcnces.

. rl 249 ’11
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Aside from the wool and textile concentration and the

watch chain country-of--origin identification examples above,

Daasssa

there are a large number of specific examples of FTC
passivity. For while the Com@ission either ignores or |
delays requiéite enforcement activity against Qeritoi, analgesics,
Firestone, the home improvement frauds, auto ﬁarranties,

medical devices, the ads mentiohed_in the first_section,'and

so on, it has spént great sqmsvof‘manpower and money on

the following trivial matters which héve been extracted from

FTC News Summaries over the past four years:

l/ From News Summary No. 34, July 3. 196L

The Federal Trade Commission has ordered Korber

- Hats Inc., Fall River, Mass., to stop using the word

WMilan" to describe the material of men's straw hats
not manufactured in Italy 0¢ wheat straw.”

—2/ From News Summarv No. 25 Nov. 4, 1965:
. -Parfunmerie leo, Inc., 115 W, 30th St., New York
City, is charged in a Federal Trade Commission couplalnt
announced today, with misleading and deceiving the public
as to the identity of its toilet preparation.” (resemblance
to French names).

3/ From Newq Summary No. 2 Januavy 26 1966:

Ogus Rabinovich & Ogus, Inc., 304 E. 45th St.,
New York émty, has consented to an order forbidding 1t
to falsely invoice and advertise fur producCtS.ess

The Commission's complaint charges that the concern
has omitted and abbreviated required information on
invoices covering various fur products.”

h/ From News Summary No. 19, June 17, 1967:

The Federal Trade Comission has issued a consent
order forbidding Adrian Thal, Inc., 345 -~ 7th Ave., New
York City, a retaLl 1urr¢ev...e

They are charged iu the FTC's complalnu with: omitting
and abbreviating required information and setting it forth
in 1moroper sequence on labels. Making fictitious pricing

.~and savings claims and omitting reqvlrcd information in
newpaper ddvertlscmentsc“

@

5/ From Hews Summarv No. 6 Feb. 8 1968 ?a:sﬁ» . C o

The Federal Trade Commlssxon has 1ssued its consent
order forbidding Alex Kirschner, a paint and varnish
brush manufacturer trading as K irschner Brush- Co., at 58 W,
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'l)th St.; New York Clty.... : '
The Complaint charges that, contrary to thosc
represcntations:
: 1/ The brushing part of the brushes marked "Pure
- Chinese Bristle" is not made ent¢rely of hog bristle 1mporued
from China, but is in fact composed of a mixture of bristle
and some other material; and,
2/ The brushing part of "the brushes marked "All
Pure Bristle" is not made entirely of hog bristle...."
These examples are not. extreme buﬁ’are quite typical of
FTC p;ior;ties.  They were selected almost at random from
-a larger‘sample. A study was made based on this sample, a
summary of which-is reproduced below. The sample consisted
- of all cease and desist orders from July 3, 1964 to June of
T 1968, These orders were leldOd into two categories: 1/ ﬁCXulle
| and fur cases (excepo for flammable fabrics) plus cases which
involved country of origin misrepresentations and 2/ all other
misrepresentations., It is worth noting that the all other misé
ré;;;gé;tatlons category is not in the least devomd of trivia
1tself but the first category generally includes only those
matters which are unimportant to the American consumer relative
. to the many things happening in American ghettos or, for
another example, on nationwide TV, |
The Mall other deceptive practicés" category is élready
less than half of the total number of orders issued over this .
fourfyear period, but the category can be broken down further,
The first chart below preoonts the number and progression of
the first two categories>and the second chart below attempts
to analyze further the "all other" grouping. When dismissals,
~ the selling of re-used goif”ﬁélls and oil, the'pse of fake
. pfizes to entice people'and mislabeled soldefiﬁg irons are
| fSubtracted thcre are only some 188 cases left from the total o of |
562 formal enforcement actlons over these four years. of these “

188 30 or almost l/o are in the VWashington D C. area, The

- . - o (Text continued on
: page 37.)

T - R T



ENTORCEMINT ANALYSIS™

| Textile and Fursis
case or matter
: involving country- All other ;
Consent C&D ' of-origin protection deceptive I
Orders Ordersis: for business interests ‘practices :
Last half of - ‘ . ‘ ]
1964 77 28 : 60 o L5
1965 75 27 | 59 53
1966 108 22 | 58 7
1967 1106 32 78 60
‘Last half of ' BE L
1968 2 A5 S L6
TOTAL . k38 12 ] 286 276

%  Source is all FTC News Summaries over the period indicated
w% Normally computed from initial decision stage

~%k% Does not include flammable fabrics




Further Ana;ysis of "Otherst™

TOTAL MOTHERS" 276
minus disnmissals 31

ninus re-used oil and
golf balls 1l

minus feke prizes,

. fake "regular" price
tags, mislabeled soldering
irons, etc,. T

188
N -, * ’ .
Of the 188 left of potential importance, 30 are in the vicinity
of Washington D.C.

-

Ofthe 158 potentially important natters outside Washington D.C.:
. e .

’g

il

flammable fabrics = 28 e

25

bait and switch

i

collection agencies 22
aluminum siding = 19

chinchillas and
insurance

17

1

* Source is all FIC News Summaries from July 1964 to July 1968.

T _ . R
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rest of the natlion accowits for the other 158, Of the 158
all but about 40 fall into one of six categorics.* Five of
these categories represent real and important, although
very Specifip, deceptive practiée problems, The sixth ié
;the rather primitive bait and switch tactic which is of

some importance,

‘But even the statistics‘regarding these five areas
ar¢illusory. The most important catggory, for example, is.
probably the home improvement frauds, But the 20 or so
cases treated by impotent enforcement procédures have‘not 3
even scratched the surface, These frauds are so w1despread*%
and’éo severe in their effects that people (usvally those who
are poor and trying to raise the standard of their home apdl
neighborhood) are virtually robbed of everything they own.
Often their house is taken,utheir.wages garnished., A number
if them commit suicide every ?ear.* The effect of'the racket
on the victim is 81m11ar to the impact of the chinchilla
frauds (see appendix lh_zor sample letters from complalngnts),
but it is much more extensive and the abuses are particularly
aggravateq throughout America's ghettos.’_Further, the situation
.has been getting progressively ﬁorse for a number of\years.
The Commission's response to this need, aside from the five or
six scattered and toothless™* orders issued cach‘ycér as a

_gesture is contained in the Chairman's response to Senator

‘Magnuson's appceal for action:”

%  See appendix 11l for breakdown and pattern over time.

o
2

"in official of a large lending institution has estimated
that there are over 50,000 firms engaged in the sale and
. dnstallation of residential siding end storm windows.® Letter
from Chairman Dixon to Senator Warren Magnuson, Nov. 28, '19567.
- " MThe Consumer Council's Report lists honme 1m0rovem°nu fraud
" as one of the biggest areas of consumer dccentlon today.m r .
Commissioner lMary uoneu, ‘Non-~Agenda Fatter ﬁe. Home Improvés
ment Cases, Peb, 8, 1967,
%% "The home improvement situation is one of these in which
the ultimate enjoining of fraudulent practices 1is not an
adequate deterrent to the uncthical operator." Letter from
Chairman Dixon to Senator Magnuson, Nov. 28, 1967.

PR



http:oporator.1I
http:off:Lc:i.al

" big business.,
-

30

v

: Due to major manpower comnitments to the
packaging and cigarette programs, the District of
Columbia Consumer Protection Projectﬁ the automobile
warranty and softwood lumber inguiries, bait and «
switcn practices in the sale ol frozen food and other
proniotions, the insurance investigation, and many
other efforts reflecting a high degree of public
, interest, I can give you no assurance that additionals~—
41 personnel can be assigned to attack this swelling
workload promptly. Letter from Chairman Dixon to Senator
Warren Magnuson, Nov, 28, 1967. :

Bait and switch tactics in the sale of frozen foods?

Chairman Dixon's attitude is further amplified later in

‘his response both ﬁo the problem and to the suggestions by

Commissioner Jones:and others that the FTC intensify its

‘ enforcenent powers for cases of this sort involving personal

fraud., Dixon wrote to Senator Magnuson:

»

. One important factor, constantly on my mind, is

that while much of our effort is in the interest of the

consumer, the great majority of honest, reliable home
——-contractors in the country srel equally deserving of

this protection: Letter from Chairman Dixon to Senator
* Warren Magnuson, Nov. 28, 1967.

The Commission gives much lip service to the final factor
in a rational priority system, the size of the company involved
in the transgression (see section on misrepresentations). Yet
in actual fact the FTC does very little when violations involve
larger companies unless those violations are extremely trivial
in nature,

J-‘ - ‘vc 3 ) "

The many examples of deceptive ads or at least marginal
ads listed in the first section of ‘this report primarily
originate with larger companies. "A cursory examination of

P M

FTC actions reveals the extent of its fear or friendship with

Appendix b4 aﬁalyzes the size of all companies on the \

FIC docket for the first quarter of 1968 in ferms,of sales. .

29 of'the 33 companies involved are so smalinthat‘they are not |

oy
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listed in any major financial directory, which means that

Afﬁéheir total a

ssqﬁg are below &;OO LhouQand. Only one

_company had sales of ovor»SOO mllllon. | /
?\Q. " The reluctance to £0 after big companies is often caused /
by a fear of their vast staffs of brilliant legal Manpower.

This fear is particularly strong when formal action is

envisaged. But there are, in addition, instances of outright

pressure from various corporate or legal contacts, often

exercnsed through the Congress.

—

; In a letter dated October 25, 1968 to John Schulz,
Chairman Dixon answered a questlon ask;ng for the size of .
all deceptive practice respondents in terms of annual sales
by admitting that ""nnual sales are not malntalned as general
1nformatlon in decebtlve practlce matteru.' This is 51mply
*because sales volume is frequently only one of many considerations

in assessing the impact of a particular practice.‘ In other

s b

words, since this is only one of several elements in & rational

PR ——

priority system, it is not computed at all.
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3. Failure to Fnforce with Present Authority

The Federal Trade Commission's failure to perform its
enforcement duties properly under existing|law has several,

gspects. For one thing, there has been a general decline of

formal enforcement activity and an unwise shift towards greater reli-
ance on “vbluntary“ enforcement tools. Even worse, comﬂiance »
practices have also become almost entirely voluntary. Finally,

~all enforcement programs are Vitiated by éxcessive'delays.
ﬁ%. Decline of Formal Enforcement Activity

The aecline in formal FT1C énfoicement activity can be traced | .
,  back to the early 1960‘5. Since'thét time, formal activity has not
only deélincd relative to such indicators of need.as the GNP, the
growth of the advertising industry, andAthe increase in the number

of applicatioﬁs for complaints received, but has declined in '
absalﬁ%ﬁ“nuﬁﬁézé. Except for a brief resurgence in 1967, the number

. of complaints issued by the Bufeau of Deceptive Practices has been
steadily declining since 1963 _ksae chart below). This is in the
face of unprecedented economic and advertising growth. Such decline
is not indicative of increasing compliance with the Coﬁmission's laws,

»

 for the applications for complaint have been steadily rising.

COMPLAINTS ISSUED BY THE CDMMISSIDNThrDugh.

. ' . 3d qtr.
_Fiscal Year: 1963 196k 1965 1966 1967 1968

%
i3

" Restraint of T’radé 230 95 26 94 26 1

‘Deceptive Practices 129 129 66 Le 08 27

Textiles and Furs 72 85 69 52 89 &4

TOTAL ,4 431 309 161 194 221 'éz‘
oo o F1C Annuai Repmrt%, gggg%m. N

» o

e

-

Another indication oFfthe increasing*péssivity qfaiﬁeﬁFTt
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in the face of increasing consumer, ghetto and advertising
prnblem¢, is the trend of investigative act1v1ty. The number
~of investigations cnmpleted has steadily and sharply declined

from 1964 to the present. This is 1llustrated by the fullowlng

chart:
COMPLETED .
INUESTIBATIUN CASE LOAD Through
. Bd th‘.
Fiscal Year: 1964 1965 1966 - 1967 1968
Restraint of Trade | - 467 729 492 321 ’139
Yoeceptive Practices 1090 981 981 737 422
Total - _ 1557 = 4740 1473 1058 561
' ' FTC Annual Repcrts,
: passim, -

Finally,-FTC passivity is reflected in the increasing
scoping effect in its enforcement;éffarts. The inﬁenée and
increasing scoping phenomenon can be szen in the chart below.
The applications for complaint afe now in the thousands in the

deceptive practices area, (6,399 in 1966 and now approaching 9,000).

- Yet investigations now covar Dnly gne in epery gight or nine. S%%

applications for complaint. After subtracging Gongr9851mnal

.

applications which are rarely ignored, this leaves an ‘even lower ratio
e . o | —
. for responge to applications from the public. Note that this
- e

applicatign figure does not include every ‘crank letter but is

pre-screened to 1nclude only thuqe with apparent relevance and.

s g AT T iy e e, PN SR NS A e

appropriate Jurledlculon. ther this elimination not even onefln

AR W T WAL S
s

St st o e e e s e st s s SIS
ten of the 1nv95tloqtzmns results in a- Paase and desist order. One
a——
T R MWM‘W*MM ”

out of qur, however, does result in an assurance of vmlunuaxy \

- e e ity - e
Mw;w

'ﬁcompllahce (sae next part 0? this section Fur'descrlptlon)
T M

Altogether then, about one of every thirty Flve applications for

e e e
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. complaint resulﬁs in an assurance of voluntary compliance,
and approximately one out of evéfy one hundred tuénty five
‘applications for compléint results in formal action.of any sﬁrt.
The chart below also demonstrates the trend of this

scoping patfern over time, The direction is self apparent.

DECEPTIVE PRACTICE CASES

Fiscal Year: ~ 1961 1962 1963 196k 1965 1966 1967

% of avouwed applications
_for complaint that are

investigated: 3% 19%  25% 23%  19%  14%  11%

% of avowed applications ~ i
for complaint that result Co )
~.in the issuance or approval

of a complaint:* ~ 8% 0% J,’/ L% &% L% 2% 3%
i FTC Annual Reports,
- passim.

One qualifying point cnncerning the scoping trend deserves commant.
For the existence of some scbping can indicate a coherent and rational
screening system of priorities.f Even the existence of such a éystem,
however, would not alter the fact that less waé being done relative
to apparent need in terms of numbers. .In any évent, the section above
on priori;ies démonstrates that this explanation is not available to
the FTC. - \

It is true that the numbers 38Farred to in the preceding charté
are not in themselves conclusively condemnatory. It is only in
bamb;natiéﬁ”&€¥ﬁ"%ﬁé“%ising need for'auﬁién,m£heﬂiég§hbf a priarify
‘Bystem, and other factors treated in this report thagitﬁey reyealmi_:

‘A‘the FTC's édmigistrative %éiiufé. Chaifﬁan'Dixnn's iﬁb}éééiﬁgly “
frequent criticisms of tﬁe "nuﬁbers game" are justified in so far as

““they apply to"the fallacy that more prosecutions of "insignificant

* . Not all of these complaints result in the issuance of formal orders.

-

e ——— e ———— A —" "~ o3
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cases representsysignificant activity. But this does not work
in favor of the Commission in light of overall decreasing trends
and in light of the other findihﬁs of this study.
The 1965 Civil Service Report's evaluation of the Commission's
work load substantiates our findings.
The traditional measure at the Federal Trade Commission y
has been casework expressed in such terms a&s numbers of
7 digit investigations initiated (this is a code identification
of cases designated for formel investigation), complaints

issued, and cases docketed for litigation. By all of these
/\' measures caseload has been declining. Several managers

expressed the fear of running out of work.

With the changlng mission orientation since 1960 there has
been a decline in formal cases from 1,931 that year to 1,421
in fiscal year 1964. During this same period, the number of

- cases docketed for litigation also decreased: from 503 to 49.
(Using the same years, employment increased from approximately
700 to 1,150. )

Desplte these caseload and employment trends, the agency
expresses i1tself in dire need of more employees while giving
repeated assurances that the employees in the enforcement
bureaus are fully occupied, if not with casework, with providing
advice and counsel within the framework of the "new approach."
Beyond these assurances of managemeni we must also consider the
following, in concert with the workloed dats above, in making a
Judgment as to whether the Federal Trade Commission has enough,
or perhaps tooc many employees to accomplish its mission:

(1) On the basis of widespread comments there appears to
be less than full utilization of Hearing Examiners

(2) High officials spoke openly of the rapidly- approaching
time when there would be no mOTe Case Work LU occupy
‘ the staff .

.(3) Trisl Attorneys, as a reflectLon of thla, expres sed
“conceri that they “would soon be out of work

(4) It has been sugpested, in r0n51der§§5§p of the above,
jg.ggpllqh the Bureau Df “Indus stry Gu1danre. This

‘suggestion is perhaps mot1vat&d by the apparent

paradox that this Bureau was established to provide the

kind of advice to industry that the Federal Trade Com-
mission claims is accounting for that part of the time

of the starf in the enforcement bureaug not<devoted to Casas.

(emphasis added) Civil Service Commissicon R;port, p. 26 (1965)7

Since 1965, when this Report .was issued, the situation has deteriorated
even more (see above and agency's own statistics in appendix 2), even
-1 : .

though the strong language of the Report above indicated an already extreme

limit had been.reachad. All of the suggestions of the CSC were ignored.
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13. Shift to Voluntary Enforcement

The general decline in formal enforcement activity at
'the FTC is'matched by a shift{ in emphasis to greater reliance
ogﬁ"voluntary" enforcément toolé. VThis shift is usually
rationalizeé as being the most efficient means of enforcing
_the law, No%hingvcould be further from the truth.

The Commission;s'major ihduvidual voluntary enforcemeﬁt
tool, the assurance of voluntary compliance, lécks any sort of -
formal sanction. A businessman who gives an assurance ﬁerely
promises’(not even vnder oath) that he will no% repeat the
specific deceptive practice challehged by the Commission, A
new v1olau10n generally brlngs about another assurance., . .

' —‘Eggmgg:;alled indusiry-wide approaches, guides and trade
reéuiéticn rules,. do to some extent reduce the incentive for a
number of competing businessmen to engage in cémmon in a par-
ticular deceptive pracfice. But guides and rulés themselves
are sanctionless, making their effectiveness seriously questlonable.
(For an unscrupulouo businessman hé: bgﬂgggnge conoumers

even when his comnetitors are decaling honestly.) In other words,
the use of such methods ‘of enforcement permits commercial
' .
wolves to take not only one "free blteﬁ‘(as is the case even
with normal cease and desist oxrders since even they do not
inflict penalties for past offenseé} but two or three,
As actually administered, the\voluntary enforcement tools

are even more inadequate. Trade regulation rules and assurances

are often poova drafted, the formef S 01 imes be&nﬁ too broad I

-
- . ¥ -

(nothing more than reSUatements of the statu»ory ‘provisions they
are SUPPOqu to elu01datc), the latter too narrow (forbidding
only the specific deceptive activity found to have occurred,

rather than olher likely tactics as well). Advisory opinions
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are frequently based on inadequate background:informafion
and tend to share with trade regulation.rules the fault of
being mere paraphrases of vague sfatutoryflanguage. o
The¢§émmission's methods of cheoking compliance with
outstandiﬁé guides, rules, assurances and advisory opinions
are abysmai: Under the latter (individual) methods, compliance
checks are done by requifing compliance reportis, thus sharing
the flaws of the cease and*deéist order compliance program to
be discussed later in this section. | ‘
Complience with guides and trade regulation rules is
poliéed by broad-gauged (industryF?ide) compliance surveys
condvucted by the smallish staff of the Bureau of Industry

Guidance. The problem is that these surveys tend to be inter--

e -
B

rinable and nothlng is done about individual violations ‘f°;”’

-discovered unull a survey 1s comnletea.

For example, the Commission promulgated Tire Advertising
and Labeling Guides which became effective.in July, 1967.
Ever since, according to Hr.“Thoma& Egan, the (single?)-FTC.
staffman handling it, a broad survey has been going on into.
the advertising claims of some 200 tire brands. Interview,

Auvgust, 1968°A,Said Mr. Egan, "no efforts to secure.compliance
: ¢

with these Guides will be maidle until dhe swurvey is complete,"

and he would not dare to venture a guess as to that far‘distént
date, |

Mr. Egen nmade this statement, surprisingly, in response to
é;prgject meumber's queries gbout a recent Firésténe ad claiming
stronsly suobestpd (aluhovgh he wouldn't say it explicitly)
that such an 1ncomplote comparlson is a clear violation of

Section 5(b) of the Tire Advertising Guides, which reads in

that Wide OVal Tires stop "25p Ulcke” 9“ Mr.Evén himself ha&kii,

Voo
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~part "Dangling comparatives should not be used."

P .Thé ITC's inadequate handling even of its favored
voluntary enfofcement tools suggests that the Commission's
ﬁejor reason for adopting them was to enable the Commission

to take some action in areas in which spiralling demands

“have made it 1mposs1ble to hold the fire under the relatlvely
more vigorous cease and desist order procedure. It probably
also reflects the sort of sollc1tude towards business interests

discovered througheut'this sfudy.
‘C. Inadequate Use of Formal Enforcement Tools

Even Chairman Dixon realizes that a voluntary enforcement
program will not work unless backed up by some strict, binding
enforcement techniques, for he stated in the 1967 Senate
Appropriation Hearings:

~ Now the follow—-through comes. If most accept
this (rule or guide), but if one, two or three
or four (or. . .?) do not, we must get tough
"here, because there is no reason to expect the
majority to stay in line long if others do not _
comply.
~-- 1967 Senate Appropriations Hearlngs, p. 476.
The pfoblem is, the Commission does not get tough
¢ ]
with those who violate rules and guides. For example, the
. hermal way of dealing with these violations is to ask their
perpetrators to submit assurances of voluntary compliance
(not even “simple cease and dg¢sist orders)! - Interview with

Chief. of Cbmpliance Division, Bureau of Industry'Guidance;

vJuiy, 1968 ThLS is completely unjustifiable, 31nce even on the ‘

« ’; - \
§ e
A ~>

Comm1531on s own terms one magor reason for u31ne voluntary ST
enforcement tools is that they inform ctherwise innocently
. ignorant bhusinessmen about the requirements of law.

J If & businessnan
is on notice about the law, his violation should not be dealt
j k]

with as thouvgh it were essentially i%noécnt (which is what the
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"More important is the fact that the Commission's rela tlvely
powerful enforcement fools and sanctions are under-used and
ill-applied. The remainder of this section will show (1)
that the FIC's program of insuring compliance with outstanding
cease and desist orders is grosvly inadequate; (2) that the
Commls ion makes insufficient use of its maximum enforcemeut
' powers —— to seek preliminary injunctions and criminal penalties;
'an& (3) that the Commission's explicit enforcement philosophy,
exemplified by the above~hamed patterns of regulation, is
erroneous,

The Federal TradeYCommiésion does not have a viable program
of checking compliance with cease and desist ordefs.. To bégin:

with, compliance checks are ﬁade only of a relaﬁively small

number of recg&} orders. Yet, since cease and desist,orders
remaln‘vaiid permanently, they could prov1de the basis for
gro%;ng enforcement effectlveness at the FTC. All that would
"be for the Commission to deéide to expand its_compliance
'Check program to cover all outstandinv orders;

. As avmatter of fact the FTC recently considered doing
Just thls -~ and decided 8ga1nst it, In 1ts Budget Justifications

for Flscal 1969, it states that.

. The initiation of a conuinulng and comprehensive
.. Survey of existing orders is essential to the
. effective operation of the Commission's compliance

program (V). B

(But) despite the value of such a progrem, funds
to initiate it are not being requested at this time,
and it will be deferred in favor of projects con-

sidered of higher priority (!) (Emphasis supplied)
- FIC Justification of
- , -Estimates of Appropriations,
. ' , Fiscal.Yeaq_1969, pp. 95-%6 . ...
' L : RRTE IS (R

The second problem with the compliance program is the method
of checking compliance with outstanding orders, which relies
exclusively .on requiring respondents to file "compliance reports,"

reciting that their objectionable practices have been abandoned

il -
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and that effective steps have been taken to preclude
.recurrencé. Since the accuracy of reports is not indepen-—
dently verified by the FIC and no penalty is threatened or
imposéd for fals¢ reports.gg§§g, this policing device is
so inadequate as to be a sham.

The FTC's methods of deaing with cases of‘nonwcompliance
are also grossly inadequate, as revealed by analysis of
available statistics and by a candid intervicw with Mr,

Barry W. Stanley, Chief of‘the Division of’Cpmpliance of the
Bureau of Deceptive Practices. The statutory penalty provided
for non-compliance with cease and desist orders is the
exaction of “ecivil penalties of up ﬁo $5,000 per day.

FTC Act Sec. 5(1). The Commission_iﬁvokes this sanction so
seldom, hcwever, that it has negligdgle impact, as the
following chart indicates; it also shows that most penalties

———— g e

exacted in the few suits that are’ﬁrought are relatively small
- and that thers is a strongvtrendkover the last two years
against &rﬁgﬁgfﬁenw'in any but the textile and fur area.

Total Civil Penalties ——- July 1964 — July 1968

News Release Reference, = Area or Company Money Daméges
10-1-64 " Vitasafe © $18,000.
10-9-64 ©  Davidson Vending | 5,000,
10-14~64 - Time, Inc. . - 30,030.
2-23-65+ - W.B. Saunders $20,000.
4~5-65 : American Candle Co. $1,500.
4-28-65  McFadden-Bartell $35,500.
11-4-65 | Chun King $70, 000,
12-14-65 | - Americana $100,000.
3-2-66 , a wool " . $30,000.
6-4-66 . - | - fur ~ 85,000,
8-8-66 . L wool $20,000,
. 8-8-66 . _ .. - - . .flammable fabries  “.w:$35,000. " v
' 12-16-66 ' " flammable fabrics -  §10,000,
2-2-67 ' ' flammable fabrics - . $12,000,
5-6-67 - wool 3 $,500.
' 5-22-68 . - wool L $15,000,

Tz

4
¢ A
(4

POTALS: . 16 cases - $416,530


http:policj.ng

R

49

Tﬁis record must be evaluated in the context of a 1afge
number of violations {more or less serious)f-Mr. Stanley stated
that "hundreds of notations each year" were detected (ﬁsually

by complaints from the public or compéfitors) but dealt with

Minformally." Informa1~hand1ing, he explained, means approximately,

"Go and sin no more"--thus giving the commercial wolf another

free blte.

The most blatant current example of this general sort

Kof complieance act1v1ty is the much—publlolzeﬂ Gerltol case,
'In 1967 after years of'&nvestlvatnon" and litigation, the FTC
. had ordered the manufacturer of Geritol to stop miérepresenting

.the product as a gener ally effectlve remedy for tiredness. In

spite of this order, later affirmed by the Court of Appeals,

- Geritol's T.V. advertiements have chenged little in emphasis,

"as most viewers will attest. In an unusual departure from

normal procedure--based possibly on impatience with the
lethargy of compliance division staff, -the Commission itself
recently held "a public hearing to hear oral argument to-

-determine whéther T.V. commercials for Geritol violate‘its

~order to bcease and desistl" FTC News Release, Oct. 29, 1968.

After the hearings, the Commission issued a finding that the

Geritol commercials since the order

~not only fsiled to comply with the order, but . . .
are no less objectionable than the comnrercials denounced
by the Commission when it issued its-original order h
.nerein. (Empha91s supolled )  FTC News Release, Dec. 13, 1968

Having discovered a clear vidlation of an outstandlng cea%e and

desist order, did the Commission announce that it would seek DR

"eivil penalties“ against Geritol's makers? No, it merely warned

o o 3% 7
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them to stop "flouting" the or@crvand to Tile by Jan. 31, 1969

a report showing what steps were being taken to tone dovn

the commercials; the Commission also threatened [sic] to take

steps to essure that its orders "do not continue to be flouted

by respondents" in case the repoft is inadequate. One may well

ask what lesson other concerns under FPC orders will learn

from the highly v131ble Geritol case~eno doubt, that they can

- feel relatively free to viola%é\th9§e orders without fear of

strict FIC response.

The administrative pictdre shows that the enforcement

philoSophy of the staff chief in charge of compliance with

cease and desist orders is seriously misguided. In fact, in

interview, lir.-Stanley gave the impression that he conceives

. of cease and desist orders merely as administrative directives?

violations are not 2 serious matter in themselves; rather all
that has to be done is to seek to secure‘future‘cempliaﬁce by
gentle persuasion througﬁ %ime.

‘This view is just plain ﬁrong,vfor at least two reasgns.

For one thing, cease and desist orders represent authoritative

judgments of the Commission (and often the courts) that a particular

- practice comstitutes a violation of law. As such, they must

with such orders is to dissipate whatever authority and integrity

be viewed as binding proscriptions on repétitions of the same

sorts of conduct. To permit respondents to play fast and loose

the Commission possesses as a- Governmental agency. -

Even more important is the fact that cease and de81st

rs &

orders presently reo*esent the FPC*'s most potent crenerally

available eanforcement tool. For this weapon to be a2t all effective,

2, ((l'.i‘:v e~

3
howevcﬁ,‘a belief in respondents and potential respondents that

i e A i
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violétions will bé severé}y dealt with. The permissive.philosophy

~and practices of the éompliance staff produce thglopposite belief;
and as a result render fhg Commission's overall enforcement |
program even more impotent than it might ofherwise be.’

It is difficult to avoid drawing a pessimistic qohclusion
from the enforcement attitudes expressed and im?lied by the
‘actions of.the'staff leadership in the compliance division?~fo
vﬁtj, that these personnei are Qvérly solicitous of the interest
of the businessmen at the expense of those 6f th consumer. This
sort of attitude is found elsewhere in Commission enforcement
programs, as is discussed in detail above, It suggests that
changes in toﬁ staff personnel ﬁill havé.to be'mgde if the

Commission is to begin to perform its consumer protection tasks
T I .

. properly.

~ The second flaw in the FTC's formal enforcement program
is its serious underutilization of the strongest enforcement
weapons it does possess in the especially important areas of
‘fooﬁ and drug products and flammadble fabrics. Firét, its record
is abysmal as far as seeking criminal penalfies is concerned: it
makes use of this weapon about as frequently as it seeks civil
?enalties. -Thus in fiscal 1967, no criminal cases were.broughf,

one (involving the fur act!) was filed in fiscal 1966 and none

in 1965, FTC Annusl Reports, 1967, p. 91, 1966, p. 81, 1965, p.63. \

. AT s .
Second, it almost never seeks preliminary injunctions, althoug

‘ \empowered to do so under all textile and fur acts as~well as the

food and. drug provisions of the FIC Act.

. Section 5(e) of the latter law gives the Commission:.dn .’ "flvgm ~
add;tional power analoéods to‘that of'séeking preliminary injunctions,
~which can be invoked when?fespondent seeks court reviéws of cease
and disist orders,to terminate its challenged activities pending
the §utcome of judicial revicw. To our knowledge, the Conmission

has not invoked this power at all in the last several years.

™
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An earlier part of this section suggests that at least
one hiéthTC staff man (the Chief of thélDivision of Compliance,
Bureau of Deceptive Practices) has a seriousiy misgﬁided enforcement
.philosophy. Interviéws with other Divisian»and Bureau Chiefs reveal
that this philosophy positively permeates the top echelong of

the Bureaus of Deceptive Practices, Indusfry Guidance and

Textiles and Furs. This poses a serious threat to réform within
[ 4

the agency, and is thus a grave matter.
;Even:more grave is the fact that a similar view is shared by
.é majority of the Commissioners themselves.' This is indicated by

their interview statements, and by innumerable.speephes (especially .

{those of the Chairman).

c o
1

It is further expressed in the following exchange betwéen*
the majority and Commiséioner‘glman over his recommendation that
the Commission make a legislative proposal to the ‘90th Congress
t0 centralize the prosecution of consumer fraud ih a single
federal agency (not the FTC).
IMr. Elman had been concerﬁed with the. fact that presently
a particular fraud might simultaneously bg‘susceptible to
prosecution by the Justice Department, administrative proceedlngs
“by the FTC, actlon by the Post Offlce, etc. The madorlty, in '
purported rosponse (their discussion was actually mostly beside
-the point),~ nnaged in a general discussion of the relatlve
effectiveness of criminal penalties and 5;Emission‘s industryuwide
and "vdluntéry" approaches as enforcemeﬁj téols.' In that discussion,
_._%the following amazing statement appears: ;;.A
| Onélgf the greast advantages of the FIC's administrative

* responsibilities to protec- the consumer is that the Commission

- is not limited to action involving "prosecution for consumer -
frauds" as Commissioner Elman proposes. The needs of consumers -
£0 far beyond protection from fraud. Thus the Commission has
power to investigate, hold public hearings, issue guides, prepare
informational material and take other informal measures 1o

- solve a problem confronting consumers, These powers are far
~more efficacious thon the single power to prosecutce alter the
problem has ftalken its toll of consumcrs even. though this power
is also an escsential clement ol law enforcement.

(Emphasis supplied.) Comm1331on Stavenont
at 3.
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ThlS statement contains a tangled mass of mlustatamenbs,
distortions and half-truths which cannot all be discussed
here., VWhat can and must be commented on is the Commission
majority's apparent belief that such enforcement efforts as'
issuing indusiry guides are more effective than criminal
penalties in protecting consumers.

This is simpiy not true. Properly viéwed, the
problem is one of general deterrence, that is, of
keeping busihesémen‘frbm perpetrating their first set of

R frauds. In discussing general deterrence, it is irrelevant
to focus on those who have already broken the law at a v
specific point in- time; a regu%?tor’s'major concern must
'be to hold the line against.those who haye not yet broken
the rules. It thus misses the point for the 6ommission
to ¢riticize criminal prosecutionsﬁbééause they always
take place z2fier someone has brok;n the law. Rathef, it
should focus on the extent to which such a prosecution
will keep other potentiéi violators in liné.

This is best demonstrated by a hypothetical exémple.
Assﬁme that businessman A violates the FTC Act. In case I,
he is prosecuted and convicted of consumer deception (under
an‘aow&ét unwritten amendment to the Act)., In case II,
the PTC “tells him to stop, requiring him only to write

‘& letter saying "I've stopped and woni?/gp it again
(= en assurance of volﬁntary compliance)." Now compare
the likely impact of these differential ways of treating A
bn businessmon B, C, D, etc., who-all may be considering a

llttle consumer deception thenselves. There is little

"

ot

doubt that the enforcement method used 1n case I is‘more

effective in keeping the maximum number of businessmen

- -in-line. - -
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It thus secms clear that since tough enforccmént is
--much more efficient in its broad impact than s mild,
voluntary approach, it is highly irr93ponsible.of the
Commission to neélcct the former in favor of the 1attef,
while at the same time complaining of inadequate
resources. This is especially true gince all criminél. .

prosecutions sough by the FTC would actually be carried

out by’the qustice bepartment; thus permit?}ng the Commiésion
-to tap somevof the Eﬁstice Department's resources,

In addition to all thié,“the Commission majority's -
above statement seems to imply that FIC ?oluntary enforcement .
‘methods, unlike criminal prosecutions, are able to stop
deceptive practices before they have a chance to harm §
consumersii This entire report demonstrates how far such
an implica%ion would be from the ﬁrﬁéh, because of the
prevalence ofvinadequate means bf defscﬁing violations
and compliance, inordinate“éélays in acting and leck of

publicity.

s

% To the extent that the statement iﬁ%ends;rather to meke the
dgifferent point that fraud laws do not cover all harmful
anti~-conswaer practices; it is of course correct. The answer,

"~ however, is not to oppose criminal penalties, but to ‘
advocate expanded categoiies of consumer crime,

LS
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D, Failure to Enforce Promptly

In deceptiQe practice cases itAis absolutely necessary,'dﬁe to
the enforcement mechanisms of the Ffﬁ, to process claims with the utmost
speed. The FTC is empowered to enforce its mandate thfough the issuance
of ceése and desist orders. The cease and deéist orders are not of
~ themselves punitive measures. They are mérely notices to advertiZers
to cease and desisﬁ from sgated practices. Thus, the FTC enforces its
mandate by bringing civil suit against viniatiogg of standing cease andi
desist orders for penalties as specified in ﬁhe FTC Act. UWhat this*
" means is that if aﬁ advertiser engages in a given practice he is subject
;tn FTC action through procedures which give him adeguate notice of
imminent punitive measures. If the process of seeking cease and desist
orders and cheﬁking compliance with them is delayed for several years
it becomes seriously ineffective. A cease and desist‘arder accompanied
- by enforcement which takes 3 or L years to effect is not going to deter
~ im the slightest a typical ad céﬁpaign which by that time has been
over for two or three years. Dnly longstanding practices like the
perennial Geritol ad %2 subject to effective enforcement by this
method. 'Baritol's maker is now flaunting a standing cease and desist
order and is not being sued under the penalty provisions (see sections
of Business Bcllﬁsinn and voluntary assurances). | |

Following is a chart revealing the average delay factor for
deceptive practice cases on the docket in the first éuarter of 1368.
Note that these cases are miﬁimally contested by tﬁé campanies. The
average number of years from investigation to complaint issuance in

-

deceptive practice cases appears below. - This figure alone is over two

-

years. And these are not cases which involve the kind of research and
- x Y . : N L M e L -
preparation demanded in, say,-a restraint of: trade cass. -~ ¢ '*

The total delay factor avefages over & \Bars,'and this includes

only the time from the investigation to the initial decision of the

Commission on the issuance of a cease and desist order. There are still

(Text continues on
page 57.)

1

s
-

Ry
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DECEPTIVE PRACTICES TIME ANALYSIS

E
i

Code: violation 1 = general

Time Code:

]
"

"
]
"

"

2 = insecticide
3 % tradé mark
L = wool act

6 = fur act

7

8

I

9 = gection 12 of FTC act

10

fl

A = average

D =

-TOTAL -

- Violation

O O 2 MW, oW N

=
o

Total

average

average
clusion
average
initial

average

decision

insurance -

textile act

in years from
in years from

in years from
of evidence
in years from
decision

time in years

Chart includes
four months of

Number No. Dismissed

-38

30%*

= flammable fabrics act

investigation to complaint issuance

the complaint to the start of hearings

the start of hearings to the con-

the conclusion of evidence to the

from the investigation to the initial

all cases in pracess'during the first

1568

A

B

B.

D

2.26 1.56 0.14 0.31

- -

T -

-

3.5

4.1

-

* Not sum because some are in stages A, B, G, or D now
** Qig and 10's are also classed as 1's

- TOTAL

L.37 ¥

2.26 1.56 0.14 0.31 4.37

. ..
“.fﬁ
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further measures available to the company, and some have stretched
' nut lltlgatlon over 20 years and more.* Until tﬁe eﬁd of that four
year or more stretch, the company can Flaunt the FTC. There is no
‘punitive power until after the establishment of] the order and veryAFem

. e
are going to take seriously the enforcement power of the agency until

Even in those areas where deceptive practibes are of long standing

actual sanctions are imminent.

or where companies are too small to oppose the Commission legally,

~ there are othér“ﬂelay factors buiit into the Cammissinnﬁs present
mperatipn uhich‘dull enforcement a??amtivanass. For after the ceasa{
and desist order is established, or the cdnsent order, etc., there is a
need to check compliance. Fallure to comply beyond thls point shbuld
result’in a 01v11 suit by the Justlce Department for statutory penaltieé.

(See section on civil penalties , p.° ?, for failure to act in this area.)

But hzre t;;‘kﬁ;;;_;re delays in the process of seeking and verifying
’cnmpliance.' Technically, there is a requirement that camﬁliénce

fepmrts be filed mithin, sixty dayé by the company demonstrating
'adhefance to the order. Buf many cases in FTC docket files indicate

that long periods of time - - often a yéar or ﬁore - - elapse between
the effective date of cease and desist orders and the date of acdéptance'
of a "satisfactory" compliance repart.m In a substantial fraction of the
cases studied, no cqmpliance report is apparently ever filed.

One mé thé'Bommissian‘s indirect enforcement weapons 1s the power
tn‘inquire and'investigate; To this end, Bnngfess has granted the
Commission broader investigatory perrs. (See Sactlon 6(b) of the FTC
Act) than any other ragulatury:agency. But hera, as with the dlract

enforcement means, delay minimizes much of this power. The reasons behind

3 w [
5 - v . . . { .

. -
g

* Section 5(c) of the FTC Act gives the court power to: "make and enter a
decree affirming, wmodifying or setting aside the order of the Commiscsian,
and enforcing the same to the extent that such.order is affirmed, and to

" issue such writing as are ancillary to its jurisdiction or are necessary
in its judgment to prevent injury to the public or to competitors pendente
lite." Thus, the Commission has the power to petition for an ameliorative
order to take effect immediately pending further long drawn appeals. To
our knowledge it has made no use of this power in recent years. -

@

[P
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this delay are less likely to be sloth,‘inéfficiency or bad law than

the delay problems above. AThey are more likely to involve direct
business collusion, with delay serving as a weapon to cioak an issue or
problem in secrecy and to avoid action on it. The use ofvthe excuse that
something is "under study" for years and yearéiallows the Commission to o’
keep the matter from publlc scrutiny under an exemptlon in the Freedom

of Infnrmatlnn Act while at the same time giving the impression that
sumethlng is being done or will shortly be done.

The Commission's behavior with regard to automobile advertising,
drugs, auto warranties, food and gasoline games, tires, medical deQices,
and'many other problem areas can be traced to purposeful delay to protect
certain interests. Some éf the delays are naceéséry, but a élear pattern
emerges from éﬁ overall examination of the data in éonjunction with other

findings-to be discussed in the section on personnel. There is an

e
-

. announcement of a study into a given area with a target date specified.

This is all accompanied by great fan-fare and solemn expression of concern.

When the due date approaches it is quietly extended and extended again.

An investigation of the deceptive claims of analgesic companies

commenced over a decade ago. Appendix 9 traces the history and disposition

of the various investigations which have resulted, primarily, in four

"dismissed complaints after years of tests and years of still continuing

deceptive dds, (see FTC News Summary of 4-13-65).*
The deliberate suppression of the report' on auto warranties (see-

sections on secrecy and on personnel) is another example of delay for.
A/—} -

- political purposes. The report was initiated in 1965 and was only

released in late 1968 because Ralph Nader acquired a copy and pre-released

-

1t at that time, Nn one can or would dlspute that a report should be_

“$ =

-

-

dlvulged to everwmuamnly after it has been completed. But the FTC flrst “5é

submitted the report, confidentially, to industry interests so that. they

- For other manauvering, see FTC News Summarles of 7~7 67 and 11 30~67
as well as appendix 9.




.coqld check the accuracy of certain4data mithnut gi.ving cnnéumer.graups
. (eg the Consumer's Uninn)‘the same oppurtunity, and then delayed release
although the report was in fact in final form.* The real reason for the
proposed plan.for suppression lay in the contents of the report, which
was highly critical of GM, Ford and Chrysler. Uhether release would
~ \
have eventﬁally occurred is academic now, but thefe,is little doubt
based upon our interviews that Chairman Dixon was determined to suppress
the report at least until after theIEIection to avoid alienating
- Henry Ford II and other busineés interests who were contributing heéviiy
to Hubert Humphrey's campéign.
The delay and secrecy manipulations mith'regard to Firestone, ip
the face of blatant decepti&ns, are revealed in an excﬁange'of ietfers
. concerning two épécificvad campaigns.
The first 'ad campaign by Firestone commenced in the fourth guarter
of 1967, It was compcsed of massive BlTCUlatan media advertisements
headlined by the message: ”Raymcﬁd.C. Firestone Talks About the Safe Tire. "
The copy went on to say that "On November 10, 1967, the Federal Department
of Transpartation issued a new set of tire safeily standards. Firestone
tires already meet or exceed these new tire testing requirements and they
héve for some time. « « . All‘Firestﬁne tires havé met or exceeded the
new testing requirements for years:"
A requéﬁt td Mr. Firestone for substantiation of this statement
went unanswered. Letter From Ralph Nader to Raymond C. Firestone,
January 1, 1968. Since the advertlsement -gppeared first in most major
news magazines in the latter part of 1967, the FTC must have known

‘“““*abuut'it. In case its surveillance was wanting, the Commission was

natlfled and a request was made of the Gomm1551un to obtain substantiating

¥ S i
N -
e

‘ data from Firestore., Letter ‘from Ralph NadEr to Mr,. Paul Rand Dlxon, N .“\é

. y \
February 13, 1968. The, a ,géégﬁém was madp that any company soliciting

~...a customer's trust with such safety clalms ought to be ready to back

* The report, in complete form, was preureieascd by Mr. Ralph Nader in
--an -action unrelated to the activities of this investigative group.
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these claims up, especially since a reference to surpassing a specific

éévérnment standard of safety increases the credibility of the claim.

Refusal ta produce documentation makes such an ad pfésumptively
deceptiye, In reﬁly the FTG asked the writer.Fnr information showing

the ad to be deceptive, instead of ﬁsing its unique legal puwers';o
obtain substahtiation directly from Firestone. Letter from

Mr. Paul Rand Dixon fo Ralph Nader, February 19, 1968. .This is a tyﬁicél
illustration bf passivity by the‘Bommission when it is asked to confront
a large corporation. Chairman ﬁixmh did say that t%e Commission hadl
_Dﬁehed an %?estigatimnal file, but‘net’an inquiry Qnder Sec. 68; the
question of an inquiry could not be decided "until an investigation

.is completed," accorﬂing to Mr. Dixon. Letter from Mr. Paul Rand Dixan

‘ to Ralph Nader, March 26, 1968. An investigational file is automatically

opened on recgiving a letter of complaint -~ a classification that

permits all such materials to be confideptiél under the FTC's inter-
prgtatinn“pfﬂjhe,Freedom of Information Act. THQ nominalism hére is.
shown conclusively by the total lack of inéerest by the Commission in

.pursuing three highly promising avenues: (a) a large number of cém—

plaints, regarding Wide Oval ?ires,’in the possessidn of Senator Gaylord Nelson;

(b) failure of tests by Firestone tires conducted by Electrical Testing
Laboratories for the National Bureau of Standards in January.lﬂ&ﬁ; and
(c) disclosure that the National Highmay Safety Bureau had received
results of its safety tésting.progrém that showed 8 Firestone tires
falling one or more federal safety standa}ds. (New Yﬁrk Times,

November 30, 1968). Although knowing of thasé,dsvelobments,'tha FTC

'did not even make an inguiry of any of these sources. The investigation
was a fraud. , v

- The second Firestone advertising campaign of deception also began

s

in 1967 "and continues to the present time. The ad touts the Wide Oval

» ® - N B

" tive by saying hat.it "grips better. Starts faster. Corners‘easier.
Runs cooler. Stops 25% quibker."* This is a deceptive advertising

- practice per se according to § 5(b) of the FTC's own Tire Advertising

* Gee Appendix 8 for illustrative advertising copy placed in the September

2, 1968 issue of Newswzek and many other national news and business
magazines over a two-yoar period.

%
T on
"
+

oo~
-
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-

Guides, discussed on p{'fﬁ .
No investigation is necessary; no substantial allocation of time or

funds are required. These ads comprise a national campaign on the part

of a very large tire manufaclurer via the mass media. The deception is

+

serious, simple and clearly communicated to willions of readers and is

effective in‘inducing purchases of this type'of tire. The Commission,
therefore, did nothing.

In Aﬁgust, the Commission_mas urged to act, however belatedly, against
this deceptive advertising. Letter from Ralph Nader to Chairman ?aul Rand
Dixon, August 6; 1968. On August 15, 1958, Chairman Paul Rand Dixnn

-replied thaththe matter "is receiving consideration. You may be assured
thét siich éctimn as may be found warranted by the facts will be takéﬁ in
ﬁhe pblic interest.” Le;ter from Chairman Paul Rand Dixon to Raiph Nader,
August 15, 1968. 'Un September 20, 1968, Mr. Nader wrote to Chairman Dixon
notifying him that a Ford Motor Co. raréresentative had tdld the National

. Highway Safat§‘8ureau (recorded in a transcript) that "The braking |
capabilgzgmgg’gggwMida Oval Tire is no greater than that of the standar&

~tire.® -

‘F'A-Despita years of investigations and industry guides, stretching

v back to 1936 dnd extend;pg up to 19é6, the Chairman’s resé;se to abliteral

and specified violat%ohfis to réfer“to yet another investigation, thereby

- -

‘excusing the concealment of Firestone's answer to a legitimate citizen

inquiry.
It is common to discover that a still pending investigation was used 6;
¢ : - . v
five or six years ago to justify inaction then. For instance, there is E;

much activity now about Food'and'gas station gimmick games. They are
rather bbmmunly deceptive in several respects, and there are often

restraint of trade quéstions involved as well. Pressure has_ been building

o

up recently and earlier this year, Rufus Wilson, Chief of the Division

of Gneral Trade Restraints, found it necessary td make the standard T Yo,

(K

cooing about another investigation of promotional games in the food and
0il -industries. Rufus Wilson, memo. on non-agenda matter (Petroleum Report)
Feb. 20, 1968. Now,in Decembers 196B,Iit appears that a staff report on

this4subject will finally be made public--a member of the press having

"secured a copy and reported on it. hdvmrtisiqg Age, Dec. 30, 1968, p. l.

That article repaorts that the Commission is also Tinally

P S ——————
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- ﬁmnsidoring promulguting o trade regulation rule covéring these games.‘
0f course, this means-it will hold additionai hearings, delaying regﬁlation
for anqther substantial period of time. ‘But this is not the first time
this has- happened. Back in 1963 Jogeph Shea, Secretary to £he Commission,

wrote with regard to file no. 643 7007:

By letter to William J. Jeffrey, President, Merchanidising
Marketeers, dated Nov. 15, 1963, the Commission granted an
advisory opinion concerning a retail food promotion scheme.

"This is to advise that that advisory opinion is rescinded,
This course is required in the public interest beczuse the
subject matter of that advisory opinion is currently under
investigation by the Commission."

The Fedexnal Trade Commssion has élways considered lottery type
inducements, particularly when deception was involved, as violative

of the'deceptive practice laws. Michael J. Vitale, Chief of the

v .

Iy ‘ :
s« Division of %naral Practices of the Bureau of Deceptive Practices has

written ",..the element of consideration n2ed not be present in order for

a scheme tp Ee illegal." "The Commission found it suﬁficient to establish
the'illgggliﬁymgﬁ the schamé that '(the pa;ticipant's) retufn would vary
greatly gith his willingness to teke a/ché;ce.‘* How then does the '
Commission ratiunalize'the need to igunch continupus and neverrenﬁing
investigations when the only meahingﬁul obstacle to enforcement tthe
- ~—~—-— legal argument that consideration is lacking or that people ﬁave to pay
directly for a chance) is not at issue? Perhaps the answer can be found:
in the size of the companies invulQed in these deceptions. Some of the
corporations deceiving via this means include Texas and Essg 0il and large
supermarket ghains.
Not only have investigations been launched in 1963 and 1968, but
| when pressufe contiggd to mount from cmmg}aining consumers after the
1963 effort faded into an empiy vdid, ano£§§i investigation was iaunched
in 1966 to fill the gap. (g?e FTC’Neus Release of Oct. 29, 1966). In

- ~
’ . . . ’
1967the ‘Bureau of Economics requested and received authority to use & 6(b)

.- -, ' A4 s . - '“&\‘m-
subpoena power to gather information from the game operatioxs, In March > .

-

of 1968 the Bureau issued a preliminary report which in itself contains

enough information to bring immediate action against a dozen game operators.

* The source is a memorandum written October 11, 1967 to the Commissioners,
The full statemgnt of the Commission's view can he found in Advisory
Opiviwis Ligyust No. 45, May 18, 1966, in File No. 663 704S.
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For quite apart from the © that st the game '‘m to be
“deceptive, there are spr s gar i patently Jtive even
givén the legality of ai <4 al” a1 ' big pr+ -»ion "Let's
Go to the Races" is a ty ey . Wun. from a .onsumer's letter
in the Bureau of Ecanamic yet ‘lee d 1 ot ‘arch 1968:
eeo which is broadc Jver ie 9t gh - States and
in our opinion is a :d ans er SCi: 'me h%ch the
main factor of succe. ‘©lus!’ /o 3oupor ‘ion of
. atomosphere of a fals.  lusioc . Go i Races'
- were filmed long time in 5. ine Track orida
- (which is not even now “iste. ) blic 1are
alsg that on tickets wh they a 2 r . th -3
._horses were already pre nged .by t ters :
chance to win five doll: Jeing abr to ]
The facts in-this letter have subst: iat hroi investigation
'of this group and the repoft ins lit: vy hunas :omplaining
- letters which outline blate id fraudule wception Hﬁafly'
- every part of the country.
A final nate is that ress has help the € ssion to

invéstigate this problem

of gasoline promotional

:ep. Dingell b ald b

igs on the use

s, and in thr cy's ; vble forthcoming
staff report, most of ti discussion © e game: ; opposed to
retail grocery store pr ions) is b on FTi a but on
Rep. Dingellt's hearings. ‘vertie® . 30, pe 8, col.l.

The story behind t suance car FTC repori
on the misgrading of so ' lumbex wnothe cation of the
o _
. ‘typical delay factors. Commiss ts in ‘troduction:
"The question of po: 4 misgrad ‘agftw: \her has’
confronted the Com. n almost nusly 2 July
——-0f-1962, - On Marr . 1987 (e - adde. hearing
was held on thv 2fore thi commi: M
: Report o rading of twood
- wher,.-May 8, p. '
P
The repurfrhere referm tails the istrat’ story and is a.
: » . ) : a 5 ;»,’.‘*‘« . . AN
reGealing’picture of th nd and e paper iifg ‘which
| “";must‘precede even the -

antary T

*From a letter which was substantiated by the Bupeau's other evidence

" and publi :
of Chancel! by the Division of Economic Evidence

Economics, March 1968, p. 20.

B e g N I 2

shed in the "Preliminary Economic Report on the Use of Games
of the Bureau of
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