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COMMITTEE FOR THE RE-ELECTION OF THE PRESIDENT

January 18, 1972

1701 PENNSYLVANIA AVENUE. N W
WASHINGTON, D € 20006
(202% 333.0820

CONFIDENTIAL

MEMORANDUM FOR THE ATTORNEY GENERAL

SUBJECT: Tobacco

In 1968 the President carried all of the principal tobacco states
with the exception of Georgia, and that went to Wallace. We should
do as well in 1972. However, the Democratic nominee will be in a
position to build a very strong case against this Administration
unless we are able to change the attitude of HEW, the Surgeon
General, and FTC toward the tobacco industry.

In most areas handled by these departments there is an indication
of moderation and fairness with everyone except tobacco. The
Surgeon General has termed it more dangerous than heroin and
marijuana - a danger to non-smokers as well as smokers - has
apparently publicized unfavorable and withheld favorable
information concerning tobacco and has committed other sins

in the eyes of the tobacco industry.

I hope something can be done to convince our tobacco friends -
from here on out more moderation will be used by our people
and that a sense of fairness will prevail.

The Tobacco Institute representing the industry in Washington
is composed of friends of this Administration even though

most of them are members of the Democratic Party. They are
having a difficult time continuing their friendship under
present day conditions. . It is just about impossible to get

any funds for the campaign from the tobacco industry at this
time. My chief worry, of course, is what our opponents could
do with the anti-tobacco material that will be available unless
we can bring about a change.

\

o
/ 45":\‘ w
Lee R. Nunn



President Nixon's re-election prospects are
not being advanced by the narrow and zealous anti-
smoking campaign that is being conducted by the United
States Public Health Service, under the leadership of
Surgeon General Jesse Steinfeld.

John F. Kennedy and Lyndon B. Johnson carefully
kept the cigarette controversy at arm's length from the
White House. While President Nixon is personally main-
taining a hands-off posture, it is likely that his '72
campaign will be damaged by the ceaseless efforts of
career bureaucrats to eliminate cigarette smoking.

They have a willing spokesman in the Surgeon
General. His constant attacks on cigarette smoking and
the tobacco industry could easily be used by Democratic
strategists to deny President Nixon votes in the South
and nationally.

Any attacks on tobacco are counter-productive
in Kentucky, North Carolina and Virginia, where tobacco
growing and manufacturing are vital to the economy. The
same is true to a lesser, but still significant, extent

in Ténnessee, Georgia, South Carolina, Florida and Maryland.



-2 -

Outside the South, the Surgeon General's
excessive campaign against smoking -- almost to the
exclusion of every other health or environmental hazard --
gives the appearance of an Administration diversion to
protect some of the major targets of the anti-pollution
forces. This semblance of a cover up could play into the
hands of the Democrats in their efforts to portray the
Republican Party as the party of the big business pollu-
tionists. Needless to say, the effort could hurt with
the young and the suburban voter.

Apparently, the President himself is aware of
the dangers. He has personally never committed the
White House beyond his 1968 campaign statement on tobacco,
in which he said:

"It seems to me that the Federal Government

has placed the warning before the people

in an adequate manner...I would say that

the job of the Federal Government here is

simply to lay it before the people and then

if people determine on their own that despite

the warnings they're going to continue to

smoke, I don't think the Federal Government

could go further than that..! (see attachment A)

Unfortunately, the bureaucracy, most notably the
Surgeon General, has gone much further than that.

On a recent broadcast, for example, he stated

that he was "in favor of all those things which will lead

to less cigarette smoking," including -- higher taxes,



graduated taxes based on "tar" and nicotine content,
banning all advertising, and ending tobacco price supports
for farmers. But this is not surprising for a man who
regards cigarette smoking -- not heroin addiction, marijuana,
alcoholism, or auto accidents -- as America's number one
health problem. (His obsession with tobacco and relative
unconcern with other alleged hazards is documented in
Attachment B.)

What is surprising is that a key Administration
health appointee can continue to march to the tune of a
different drummer. It is also surprising to see Cabinet
Secretaries joining in, although unwittingly. For example:

On October 20, 1969, a letter prepared by the
anti-smoking arm of HEW cleared Secretary
Finch's office without his knowledge. It
went to Senator Moss of Utah, who was facing

a strong challenge from Representative Burton,
a candidate personally selected by President
Nixon. The "Finch letter" praised the Utah
Democrat for his "successful efforts to remove
cigarette advertisements from radio and tele-
vision" and "pledged support of efforts to
have anti-smoking ads carried in print media."
Senator Moss promptly released it to the press
and later circulated it widely during his

1970 Senatorial campaign. (See Attachment C.)

On April 18, 1969, without checking with
Secretary Stans, who was out of the country,

the new General Counsel of the Commerce Depart-
ment forwarded a staff-prepared letter to the
House Interstate and Foreign Commerce Committee.
This letter strongly supported anti-cigarette
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legislation., Where most of the other Depart-
ment reports deferred to HEW, the Commerce
Department report went beyond the HEW position.
However, after Secretary Stans returned and
learned what had happened, he shook up his
staff. As a result, his General Counsel sent
a supplementary letter on May 22, backing off
from its previous support of a bill which
could have effectively stopped the export

of cigarettes from the U. S. Further, the
Counsel explained that the earlier letter

was based on the assumed validity of the
Surgeon General's findings which was vigor-
ously protested at the committee hearings,

he noted. (See Attachment D.)

On November 30, 1970, the Justice Department
filed pleadings in re: Capital Broadcasting
et al v. John Mitchell et al (U. S. District
Court for the District of Columbia) which
(a) completely fail to recognize that a
scientific controversy exists regarding
smoking and health, and (b) erroneously
attribute to Congress a finding that a
causative relationship exists between smoking
and health and that smoking is an "inherent"
health hazard. (See Attachment E.)

If practical political considerations do not
provide sufficient grounds for better treatment from the
Administration, perhaps simple justice does. For the
tobacco industry has a unique record of responsible self-
regulation in an effort to resolve what is essentially
a perplexing scientific controversy.

*¥%*In 1963 the cigarette industry stopped all

advertising and promotion on college campuses

and college publications.

*¥*In 1964 the industry established the Cig-

arette Advertising Code and named former

Governor Meyner of New Jersey as administrator.
The code effectively ended the use of young



persons and athletes as models and barred
advertising in programs and publications
directed at youth audiences.

**In 1969 the industry volunteered to stop
all advertising on radio and television.

**In 1970 cigarette companies voluntarily

submitted a plan to the Federal Trade

Commission to display the "tar" and

nicotine content in all print and outdoor

advertising.

**In 1971 cigarette companies volunteered

to show the side panel carrying the Congres-

sionally authorized health warning in all

advertising.

**¥In 1972 the industry reached agreement

with the Federal Trade Commission on making

this warning more conspicuous and clear.

Parallel with self-regulation that may well
be unique in American business, the entire industry --
growers, distributors, and manufacturers -- have maintained
an unprecedented commitment to objective scientific research.
Beginning in 1954, the tobacco industry has committed
$40 million for smoking and health research through two
independent granting agencies -- The Council for Tobacco
Research and the American Medical Association's Education
and Research Foundation.

Thus, it is spending more money on this special
field of research than any other source, public and private.

Far more than the voluntary health organizations which make

a career of attacking tobacco.



Great hope for cooperative government-industry
research was felt in 1969 when Secretary Finch met with
industry and HEW scientists and officials and issued a
press release stating:

"I believe that industry and government

working together offers great promise

of finding the answers we need. I am

confident our joint effort will yield

a cooperative research program which

strongly promotes the public interest."

(See Attachment F.)

Congress too in its report of the Cigarette
Advertising and Labelling Act of 1969 recognized the
need for cooperative research as the best way to identify
and close the gaps in our knowledge of tobacco and health.

Since then little innovation or initiative has
been seen at the top level of the Department of Health,
Education and Welfare. Hopefully, the Secretary can work
with industry toward resolving this scientific controversy.
It would be more beneficial to his President and the
American people than falling in line with the Surgeon
General and HEW's career anti-smoking bureaucrats, whose
present limited objective seems to be a ban on smoking

in HEW conference rooms and segregation of smokers in

HEW cafeterias. (See Attachment G.)
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The Surgeon General Has Determined...

Each year, 29 million packs of cigarettes warn Americans,

by Act of Congress, that "the Surgeon General has determined
that cigarette smoking is dangerous to your health."

Jesse L. Steinfeld, M.D. is the man who stands behind
this official warning to consumers. Dr. Steinfeld is also
a man who takes his anti-smoking stance very seriously. He
has said, for example, that cigarette smoking is "a dirty,
smelly, foul, chronic form of suicide" and that "it is high
time to ban smoking from all confined public places."”

But we live in an age of many hazards. What has Dr.
Steinfeld determined about some of the others?

DRUG ABUSE, ALCOHOLISM, AUTO ACCIDENTS

"Cigarette smoking, not drug abuse, is America's
number one public health problem," the Surgeon
General of the United States said here yesterday.
Dr. Jesse L. Steinfeld listed alcohol, auto
accidents and drug abuse as other serious public
health problems secondary to smoking."

Los Angeles Times, July 10,

1971

"+« MARIJUANA

"Indeed, Dr. Burke, president of the American Historical

Reference Society and consultant to the Smithsonian,

reports that no less than seven U.S. Presidents smoked

marijuvana, including Washington, Jefferson, Madison,
Monroe, Jackson, Taylor and Pierce." ({Steinfeld's

testimony to National Commission on Marijuana and
Drug Abuse)) ~

wWall Street Journal, Oct.

20, 1971

PHOSPHATES

"My adviceto housewives at this time would be to use
the phosphate detergent. It is safe for human health.®

Washington Post, Oct. 21, 1971
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SUPERSONIC TRANSPORT HAZARD

"Surgeon General Jesse L. Steinfeld of the United
States Public Health Service took issue today with
reports which have appeared recently suggesting that
world-wide use of the Supersonic Transport (SST)

in the 1980's and after would result in an additional
10,000 cases of skin cancer in United States Citizens."

"HEW Press release, Dec. 1, 1970

MERCURY, LEAD, ARSENIC, CADMIUM, ETC,

"Dr. Jesse L. Steinfeld...said today that the
health effects of mercury, lead, arsenic, cadmium,
and other toxic substances in the environment were
not a cause for hysteria... We are not presently
faced with widespread, serious human health hazard
from these substances."

New York Times, Aug. 28, 1970

HERBICIDES AND PESTICIDES

"The evidence that is.-available now does not in my
judgnent support a conclusion that formultions of
2,4-D as now marketed and under current use present
a hazard to public health."

New York Times, June 19, 1970

CYCLAMATES

“There is absolutely no evidence to demonstrate in
any way that the use of cyclamates has caused cancer
in man... We have no indication that human bladder

cancer from whatever cause is increasing to any
significant degree."

HEW Press Conference, Oct. 18,
1969

NERVE GAS SHIPMENT

"Our department wishes to take this opportunity to
reassure the Congress and the American people that
the transportation involved in Operation CHASE is
less hazardous than that occurring daily in similar
mass movements of chlorine, phosgene, of LPG,



ligquified petroleum gas, and anhydrous ammonia.
The appelation, 'nerve gas' conjures images that
are true enough when weapons are ready to fire,
but are not similarly appropriate when the weapons
are encased in concrete."

Senate Commerce Committee
Hearings, Aug. 5, 1970

WATER POLLUTION

"As we reduce the nuwber of smokers in the nation...
the quality of our environment could improve,
somewhat, since there would be fewer cigarette butts
to...find their way to our water sources."

Speech to Interagency Council
on Smoking and Health,
Sept. 10, 1970
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SECRETARY FINCH COMPLIMENTS AND i 1LEDGES SUPPORT FOR MOSS

fL) v . \/‘7

'-.-_,-'T_El“i“.(f;"‘ ON CTG//\)\::’.!"]] ADVERTISEMENTS

.

. TVWASHINGTON, D.C. ---- Secrelar y of Health, Bducation and Vielfave,

SRR A AR
Robert H. Finch, has compliimented ()CDJ.LO]' Frank 5. Moss and the Senate

Corninerce Commitice for successful offorts to remotre cigaretic advertisements

from radio and televicion,

v T ELhe Sccrctary also pledged support for efforts to have anti- smoking

TRy PLEYed in pm_n’c mecdia. Scveral IMAJor Newspapcrs and  magazines have

indicated to Scnator Moss they would carry such ads if they were available. Some:
vggested that the Advertising Council chould be asked to mount such a campaign.

Following is the text of Secretar ry IP nch s letter to Senator Moss:

Dcar Senator Moss:

.
Our Depariment was indeed gratified at the decision of the C5OEL‘-‘("{(’C
d television, You and you
commiftee played a 1 arge part in helping bring this about, and you deserve ‘J)
thanks ©of the medical and health community for your success.

For some {ive yé:xrs, our Department has carried on a smé!dng
education program and so, for an cven Jonger period, have the American Cancer
Socicty, the American Heart A ssociafion, and the National Tuberculosis and

. Respiratory Discase Association. If newspapers and magazines are now ready {o
give greater support to our programs, wc obviously have the responsibility to rnake

our materials avaijlable to them, in whatever is the most effective way. i this
ale

-~appeai.. to call for an Advertigifig Council campaian, we will ask the Council {or

U.

i}ns ]mlp

As a beginning, J am asking staff of the National Clearinghouse for
Smoking and Health to meet with the voluntary agencies and later with the
Advertising Council to explore how an cffcctive campaign in the print media can
best be mounted. Ve will keen you informed of our progress. In the meantime,
I'would once again express my thanks fo you for your continuing support of cur
smokineg and Lealth programs. '

Sincerely,

A ‘ ) , Robert 11, Finch
(Oa‘.f.- DS, /cr(,q> ¥ . "~ Sccrctary . .

69 - 431


http:C(tn'j.'<ti.gn
http:COM.P.LIl"i.cN

=
A
.}'J
E
o

o

,
o = O

N
-
M
o]
I
R
A

E
0
M
1
5
o)
K

o £=] ] 703
oy 1z] P 1y
Zhim ey . his
<y OO
£ f, N QR
fr ° <=1

a1 75 B 7 e PO 280
5.1 WM M
f:]

¥
it

Tv

o
F

ou
SIOL
ISING FROM RADIO AND

N O

A

.

<
T"
AZ
{
{‘-.'x‘
S A
0]

7\[
£
-
NG Hi
i
o
£
DEC

SNZ L)X 2218
O e ) 1 1] 20D A
g 2 OO
DR < OE<d
MRS ] =1
el e fa] <G E] <N 2y
PN o, = Xl 2 £
P &2 1T <, Q =1 ) vt < 3t

seboe

N
1

3

DV

Oofe) S0 g U
D e Z U b et
g SRR R ST T ¢

Dl [ O 2 b 2 I

=

oo o A

) D O I T

(3 o Ot L] B o i
[ M_:_ [

LNV E el

E= .rw\

O

— i,
L4 e §

A v o
U= O B

2000 =

o ol 0 Rt 198 o
(72 I £5

)

~

(CONGLOMERAT






et

vt

7

Grserarl CoUnSEL oF THE DEpARTMENT oF COMMELCE,
Washington, D.C. Aprit 18, 1969,
Tlon. T1anieY (. STAGGERS, .
Chainman, Conunittee on Intcrstate and Forcign Comnerce, Housc of Representa-
tires, Washington, D.C.

Dran Mz, Cizairaax : This is in further reply to your request for the views of
this Depurtment swwith respect to the following bilks:

LR G453, a bill »To amend the Federal Cigarette Labeling and Advertising Act
with respect to the labeling of packages of cignrettes, and for other purposes,”

TR, 1287, a bill “Po direet {hie Federal Communications Comuission to estab-
lish regulntions prohibiting certain broadeasting of advertising of cigarettes,”

ILIR. 50575, a bill *“To strengthien the Federal Cigarette Labeling and Advertising
Aet, and

LI 6548, a bill “To extend publie health protection with respeet to cigarette
simoking and for other purposas.”

The Pederal Cigarette Lubeling and Advertising Aet makex it unlawful for
any person to wanufacture, huport, or package for sale or distribution in the
United S:ates any cigarettes muless the cigarette package bears the statement
(conspicnously placed) “Caution: Cigarctte Smoking May Be Hazardous to
Your Health.,” The Aet prohibits the requircment of (1) any other statewment
rvelating to smoking and beaith on a eigarette package, and (2) any statement
relating to smoking and health in the advertising of cigarettes if 1he packages of
such eignrettes are labeled as required under the Act, The Act contains an exemp-
fion of packages of eigaretres manufactured, imported, or packaged fur export
from the United Stutes.

The Act also sfates that tlhie provisions of {he Inw which aifeet the regulation
of advertising shall terminate on July 1, 106D, T hercafter, consequently, acrion
conld be taken by any Federal agency under other legal authority to require a
statement reiating to smoking and health in the advertising of any cigareties.

H.R. 643 would reguire a sironger statement on cigarotte packages, reading
“Warning: Cigarefte Smoking Is Dangoerous to 1lealth and May Cause Death
From Cancer aud Other Diseases.” The packuge must algo state the average tar
and nicotine yields per cigaretfe, 'The Lill would require these statemems also
in eigaretie advertizeiments, In addition, JLR. 13 would authorize the Secretary
of Ilealth, ¥dueation, aud Welfare and the Federal Trade Commission to pre-
seribe rules establishing the maximum lengihs for cigarvettes if the Sceretary
determines toat longer cigareites incerease the risk to simokers.

H.R. 30535 would require a statement on cizaretie packages of the quantity of
tar and nientine in the mainstream smoke of cigareties, and as to the identity
and quantifies of any "ineriminated agent” (as determined by the Fedeyal Trade
Commission). LR, 5053 would require this information to be stated in cigaretic
advortizxements involving the sale or distribution of cigarettes iu interstate com-
merce. This LI wounld also roguire this information to be sfuated on packages
of cigarettes manufactured, imported, or packaged for sale or disiribution
abroad.

ILR, 63143 would reenact the Federal Cigarette Labeling and Advertising Act,
in its present form, exeept that it would make permanent the bar against any
requircment of a statement relating {o smoking and Lealll in the advertising
of cigarettes. TR, 1237 would require the Federal Communications Commis-
sion to regulate broadeast advertising, 1o (1) prohiblt such advertising between
hours and in connection with prograums which the Conunuission determines are
most likely to influence children of elementary or seeondary school age, and (2}

«control the total amount of such advertising.

This Department docs uot ohject 1o the enactment of ILIL 63 or ILR. 30455,
with certain amendments, but recommends against the enactmment of LR, 1237
and ILR. 6513,

As dentopstrated Ly the inereased growth of filter Lrands as compared with
nonfilter brands, the public has become inereasingly concerned with the harmful
econtents of cigarettes. It is therefore desirable to turther assist the consumer in
the comparison and selection of brands by providing him with a more convenient
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and complete =ource of information on contents. The provision which would
require sfatemoents of tar and nicotiue coutent to be included in the adveriising
of cigarettes will eontribute to informed seleclion of brands aud provide an im-
portant inducement to the cigarette industry to develop by researchr and manu-
faciure cigarettes with lower tar and nicotine. To give the consumer complete in-
formation, we support in particular the provision contnined in 1LR. 30635, alone,
whiclt wonld reguire disclosure of any other “incriminated agent” whivh (as
determined by the Federal Trade Conunission after consultation with the Sur-
geou General) contributes to the hazard of smeking to humarn health, However,
wo urge the amendment of section 1 of I1.R. 3033 to make clearer the authority
of the Federal Trade Commission to take into aceount differences among ad-
vertising media (e.z, newspaper ads. and spot radio announcenents) in pre-
seribing the form of required statements as to the presence of nieoline, tar,
and other nerimiuated agents under the bill, We would not objoet to extending
these provisions to cigarettes sold avroad.

Nor weuld we obicer 1o requiring the stronger warning statement provided in
H.K. 613, We alzo do not object to the provision in ILI G138 which would peruit
the Departinent of Health, Bducation, and Welfare and the Federal Trade Con-
miszion to esrablixh rules as vo the maximum lenzths for cigarettes if there is
sub=tantial evidence (hat the length of cizarettes iy an imporiaut factor in in-
creasiug the bazards to smokers,

The vroposal, under LI G343, o confinue the existing legal bar against
roquirements in clgarcite advertising like those which pow affect package label-
ing ix objectionable. Bvidence continnes to mount as to the dangers of cigareite
smoking, It Leeconies increasingly important to make reasonnble requirements
that adverticements adrise the puhlic, particnlarly for the beneiit of potential
new smokers, of the hazards., The existing provision of the luw which pre-
vented regulation of cigarcite advertising through July 1, 1669 should be per-
mitted to terminate under the terms of the existing law,

We also do not LTavor fhe provisions of LR, 1237 which seek a solution to the
problem of the impact of cigarette advertisivg on schiool ¢hildren by providing
Tor restrietions as to the hours of broadeasting, the programs, or the {ntal amount
of such advertiging, We doubt that such statutory provisions could effectively
mwinimize the hmpact of elgarvette advertising on the Foung, A more positive
approach of cducition to develop proper community attitudes toward cigarette
smoking appears to be a2 more belpful approach to the problem.

We have been advised by the Bureau of the Budzet that there would be no
objection to the submission of this report to the Congress from the standpoint
of the Adwministration’s program.

Sincerely,

James T. Lyxx,

Gencral Counsel,
" L L

GENERAL COUNSEL 0F THE DEpARTMENT 0r COMMERCE,
: Washington, D.C., May 22, 1969.
Flon., HARLEY O. STAGGERS,
Chairman, Commitice on Intcrstate and Foreign Conimeree,
House of Representatives, Washington, D.C.

Dean Mr. Crateymax: Our letfer dated April 18, 1909 set forth the views of
this Department with respect to the following bills:

H.R. 643, a bill: “To amend tlie Federal Cigarette Labeling and Advertising
Act with respeet to the labeling of packages of cigarettes, and for other
purposes,”’

ILR. 1237, a bill: *“To direct the Federal Communications Commission to estab-
lisli regunlations prohibiting certain broadcasiing of advertising of cigareties,”

LI 3053, a bill: “To strengthen the IMederal Cigarctte Labeling and Adver-
tising Act,” and

H.IL 65343, a bill: “To extend public bealth protection with respect to cigarette
smoking and for other purposes.”

In view of further information which has been brought to our attention, we
believe it important to supplement our prior letter insofar as it relates to
expor{s.
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Our eaclier Tack ol objection Lo o tending the Iabeling requl irement fo export
stles was !e'l ol upon the belied the at sueh beling \wu!d nat re~ull in dimu-
1»;((1 export siles, At iomidier of striel Ingie the tibel <homd oot wfiect bayer
proference fnnsonah s the w.::‘n:e,'r relotes Lo elooetie smahing In general,
as opposed 1o U Senmnulactured d f‘\]"{l(\ wlone, Tlowever, Thoe dolaes Tnsti-
Late, bueomainnains that thids does ot tale into .(ccmﬁ.)t tho poiencey 684 praxible
whisporiug Gty abroad Lo ihie offecl hat om Iy chzarefion with the Jabel
“nm\' bLe Im'/,:;uh,;::;", o [nstitne snficipates that tooav i this possibility
1.8, manufvcinrers will mect Toreign demnad fronl {heir plants outside thie
United States in Heu of exporls if the Jabcling requivement is extended to
i (\purt\ fhiese views ave et forth Inoa jedtes Trow Barle €0 Clemeits, the
: Institute's President ¢ and Eacentive Divector, Lo our Department, dated Aoy 16,
WHY, o copy of which Is enclosed.

W nrge cavelad co ;«;‘dv:m:\w of this posyihil
10:;11.;‘01;)(“\{ 0] \kp(nhs will 1ead nat te accorapiis

that extension of the nheling
;

ing the objeciives of the cxport

<
i
1
v

v
M SH H
i provisien of the Vil Diroader pablication ot {he waruing-—bit rather to sub-
| stitution of forcignam pide cigirettes with atteu Qunt loss of mpa 4y oar a time
“ when our Natiou feo mnrshabing every eitort to un reisy exXpo
; One Tarther point deserves Nhll‘()ﬂ. Plio views expresse (’ roeur April 18
o tefter asstme villidity of the Surseon General's muln.,.: ae to the dangers of
cignrette sueking. AS fndicated by the hearings belfore Yeur Committee, the
: fobacen industey eontinnes ti v.m crt sneh Gnaines vigoTousiy. Aecovdinaly, wo
: welcome the anneuncement of the « Dopprtinent of T yith, B (. r;\:im; gt Welfare
uf Apvib 20 thal represes {di}\‘l < of that Depnatnent mld up the tobaeeo indoxtry
ro dleveleping @ (ould -alive rescarelt proguiin on the proiuwu of tobaceo and
. hul 1th.
, We have been adviged by the Purean of the Budget that there would be 6o
. objection to i R3] zi 101] of this repert fron the sta undpoint of the Adminis-
: tration's prograin.
: Kinecercly, .
‘ Tasrs 0 Laxx, Generid Counsel.
. .
: e Tonaceo Ixgoirowy, IXG, -

Waskingion, D.C., May 16, 1969,
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PIR. TN X ST L GRRE, s

MEMORANDUM

RE: CAPITAL BROADCASTING CO, ET AL, v. JOHN MITCHELL ET AL.

Misleading Statements Regarding Smoking
And Health In Defendants' Pleadings

The complaint in the instant case, Civil Action No.
3495-70, was filed in the United States District Court for the
District of Columbia on November 30, 1970. Cross motions for
summary Jjudgment have been filed by the parties. Defendants
have also joined an alternative motion to dismiss.

Anong the pleadings filed by the Justice Department on
behalf of the defendants are a "Memorandum of Points and Authori-
ties" in support of its motions, and a "Statement . . . of Material
Facts as to Which There is no Genuine Issue", filed pursuant to
Local Rule 9(h). A significant part of these pleadings is directed
toward the circumstances attending passage of the Public Health
Cigarette Smoking Act of 1969, subsequent to the expiration of
predecessor legislation enacted in 1965. The pleadings completely
fail to recognize that a scientific controversy exists regarding
the alleged health dangers of cigarette smoking, and they implic-—
itly characterize the issue as closed.

Even more seriously, the pleadings misstate the Congres-
sional policy and purpose in enacting the 1969 Act. They errone-
ously attribute to Congress a determination that a causative rela-
tionship exists between smoking and disease and that smoking is
an "inherent" hazard to health. The following examples of such
misstatements appear in the pleadings:

1.

"4, Among its provisions, section 3
of the [Cigarette Labeling and Advertising]
Act (15 U.S.C. 1333) reguired cigarette manu-
facturers to place conspicuous cautionary
labels upon cigarette packages. Such labeling




wag intended to inform the purchaser of the

health daengers found to be inherent in ciga-
rette smoking." [Par. 4 of the "Statement”,
emphasis added.]

2.

"Section 3 of the Act (15 U.S.C. 1333) required
cigarette manufacturers to place conspicuous
cautionary labels upon cigarette packages
designed to inform the purchaser of the health
dangers found to be inherent in cigarette

smoking." [Pp. 3-4 of the "Memorandum",
emphasis added.] :

3.

"The Congress evidently believes that
cigarette advertising by means of the electronic
media, including radio communications, presented
unique hazards to the public health . . . .*"

[P. 28 of the "Memorandum", emphasis added.]

4.

", . .[Tlhe sole ‘issue is whether there is a
reasonable basis for the Congressional conclusion
that the commercial promotion of cigarettes -- by
any medium of advertising -- contributes to the
baleful medical effects of cigarette smoking.*"
[P. 28 of the "Memorandum", emphasis\added.]

5.

"This evidence is more than sufficient to
sustain the Congressional conclusion that ciga-
rette advertising directly contributes to ciga-
rette consumption and thereby endangers the public

health.
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"« . . Congress having satisfied itself
- that the commercial promotion of cigarette con-
sumption contributed to a growing public health
hazard . . . ." [P. 31 of the "Memorandum",
emphasis added.]

The clear import of the foregoing statements is that
Congress, in enacting the 1969 Act, concluded that cigarette
smoking is inherently dangerous to health., Such statements of
purported Congressional conclusions, policy or intent, are wholly
inaccurate. Congress concluded only that cigarette smoking may
be hazardous to health and that the public should be advised
accordingly of the possible health hazard. In this respect,
section 2 of the 1969 Act, "Declaration of Policy", is dquite
precise:

"Sec. 2. It is the policy of the Congress,
and the purpose of this Act, to establish a
comprehensive Federal program to deal with ciga-
rette labeling and advertising with respect to
any relationship between smoking and health,
whereby-- »

"(1l) the public may be adequately in-

formed that cigarette smoking may be

hazardous to health by inclusion of a

warning to that effect on each package

of cigarettes . . . ." [Emphasis added.]

Further evidence on this point is provided by the Com-
mittee Report to the House of Representatives, which, unlike
the Senate, conducted extensive hearings in 1969 on the scien~
tific evidence pertaining to the smoking and health controversy.
That report summarized the evidence as follows:

"On the basis of these hearings the com-
mittee concludes that nothing new has been
determined with respect to the relationship
between cigarette smoking and human health
since its hearings in 1964 and 1965. The argu-
ments pro and con with respect to cigarettes



are the same now as then, though supported by
a larger statistical base . . . ." [Report of
the Committee on Interstate and Foreign Com-
merce, House of Representatives, No, 91-289,
June 5, 1969, p. 5.]

: As Congressman Preyer, a former United States District
Judge, stated during floor debate on the Bill:

". . . [Tlhe Public Health Cigarette Smoking
Act of 1969 is modest in what it does not attempt
to do--that is, it does not legislate the causes of
human dicseases. Only qualified scientists conduct-
ing objective research can add to the state of
knowledge about cigarette smoking and human disecase.
Only they can determine by research the causes of

disease and discover their cures.” [Congressional
Record 116 (42}, March 18, 1970, p. H1923, emphasis
added.] ' : ‘

: Further substantiation of the Congressional intent in
passing the 1969 Act is provided by the new warning label re-
guired by section 4 to be printed on all cigarette packages:

"Warning: The Surgeon General Has Determined
That Cigarette Smoking Is Dangerous to Your
Health."” :

This warning obviously does not reflect a Congressional
determination that cigarette smoking is hazardous to health.
"It serves only to advise the public that there is a body of
opinion, represented by the Surgeon General, which believes
cigarette smoking to be dangerous. As Congressman Preyer stated:

". + « [Tlhe warning label required by
the 1965 act and this act speak for themselves.
They are without hidden meaning. The declared policy
and purpose of the Congress in enacting this legis-
lation remains unchanged, that is, 'to inform the
public that cigarette smoking may be hazardous to
" health.' The warning label required in the 1965




act and the one required in this act are intended
to carry out this policy and purpose." [Congres-
sional Record 116(42), March 18, 1970, p. H1923,
emphasis added.]

Section 6 of the 1969 Act prohibits cigarette advertising
over television and radio after January 1, 1971. Several state-
ments contained in the pleadings filed by the Department of
Justice in this case conclude that the enactment of section 6
reflects a Congressional determination that cigarette advertis-
ing "endangers the public health.” This conclusion is unwar-

- ranted. The legislative history of this section reveals that
the Congress was concerned that advertising on the electronic
media had a unique appeal to the young. Further, Congress
apparently believed that the young should be shielded from radio
- and television advertising of a product which may be hazardous.
- Another factor obviously influencing the enactment of section 6
was the tobacco industry's voluntary offer made before the
United States Senate to withdraw cigarette advertising from
radio and television. The Congressional policy and purpose as
stated in the Act remain unchanged and do not include the deter-
mination as alleged in the pleadings. :

. The statements by the Department of Justice noted above
are not warranted by the present state of scientific knowledge
-and misstate the declared policies and purposes of the Congress
in enacting the Public Health Cigarette Smoking Act of 1969.

Their misleading nature reflects an underlying lack of objectivity

which is inappropriate for a Department of the United States
Government.






KIELE{~-301-L95-2201
(Homs)--202-E43-5£228
U.S. DEPIRTHENT OF '
HEALTH, EDUCATION, AND WELFARE
Offico of the Scereteory
Jeshington, D.C, 20201
FOR DIEDIATE REIEASE
Fridey, 2oril 25, 1959 ) : N

Represa&tativgs.of the tobacco industry and ths Depertment of Healﬁh;
Education, and Welfare are doveloping a cooperative research program on the
problans of tobacco and health, HEY Secretzry Robert H, Finch announced today.
J Discussions betueen the industry and the Department were inltiated
-last cumnce to identlfy gepe in lmowledge sbout tobacco and health, and to
recomncnd thes resesrch activity nseded to £ill these gaps.

Aftor a mesting last week with officials of the Tobacco Institute,
~ The Council for Tobacco Rosearch US4, and his owﬁ Department; Secretary Finch
prdd:

v believé that Industry end govermment working together offers great
promise of finding the angwere we needs I am confident our Joint effort will
yield s cocperative research progrem which strongly promo£8§>the public
intercst.®

FParticipants in the ongolng indusﬁrysgovefnment discussions includa
ropresentatdves of the Netlonal Cancor Institute of the National Instituten
of Epalth; the Scientific Advisory Board to The Cogncil for Tobacco Resear¢h
vU§A3 and the Committee fér Resezarch on Tobacco and Health of the Amerlcen

Madical Associationta Foueatlen and Resezrch Foundation,

Ty
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THE SECRETARY OF HEALTH, COUCATION, ARD WELFARE
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e/\\;‘ . . WASHINGTON, §. C. 2020 .
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" Dear Mr. President:

" I am pleased to transmit herewith a report concerning
current information on the health conscquences of smoking
as directed by Section 5(d) (L) of the Federal Cigarette

~Labeling and Advertising Act., :

As you will see, the information precsented in the report

strengthens the conclusions of previous studies publishced

by this Department. Cigarette smoking continues to be

~ coniirmed as a serious hcalth hazard to the people of

this country, one which is the cause of much unnccessary

k ‘discase and death. . _ .

'

-

It would appear that the July 20 announcement by the cigarette .
‘industry, to the effcct that it is prepared to discontinue ‘
its broadcast advertising in the near future, is of major
significance. As vou know, the Department has long felt,

~and I personally have shared the opinion, that television

and radio advertising of cigarettes has a special impact

upon young people,

.

. We believe that this forthright response by the industry
i to a very serious problem should be commended.

. In an announcement issued by thie Department on April 25,
1969, I pointed out that discussions between officials of

' the cigarcette industry and of the Department had led to the
Eestablishment of & group of scientific cxperts whose purpose
‘is to furnish a report .at an early date identifying the gaps
.~ in our knowledge Of the relationships between smoking and
“health. - . 0l A | S
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Tintled Pross Interustlonnl

The Hrealth,  Vdoeation and
Welfare Deprriment, govern-
ment’s  sceond  Jargest em-
plover, announced yesierday
it would call a halt lo smoke-
{illed conference rooms and
would segregule smokers in its
cafeterias,

The announcement  was
made by pipe and cigar-smok-
ing HEW Secretavy Etliof I.
Richsrdson in a Jotler to John
¥. Banzhal 111, head of an
anti-smoking organization. '

“I am anxicus {hal this de-
partment protect

t if3 non-smok-,
ing emvplovees from this haz-
ard,” Richardson wroie, He
said he expected cerfain “ad-
ministrative  prablems”  in
pursuing an aggressive anti-
smoking policy &t HEW, but:
said there were “lhmited ac-
tions” he will take soon. |
They ineluge establishunent
of nosmoking areas in HEW,
cafeterias, no-=moking policies’
for YEW econference rooms|
and suditorinmsz and no-smok-
king work areas “whercver,
poesible.” |
HEW, which emplovs 107,000
workers  acrogss the country
and iz second in size only to
the Defense Deoartment, has
been governmont’s foremost
soency in attempts Lo carh cig-
arctte smokins. ‘The Surgeon!
General, non-smoking  Dr.
Jesse 1. Steinfeld, has signs,
posted In his oifices: “Thank;
you for not smoking.”
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